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(‘j) Description of the current or proposed facility for the operation of 
the channel. 

3302.4 

3302.5 

3302.6 

3302.7 

3302.8 

3302.9 

OCTT shall review each application, confirm the need stated by each 
applicant, and determine whether each applicant has the ability to operate 
a channel and satisfy such stated need. In making this determination, 
OCTT may conduct technical inspections and tests of the applicant’s 
facility and equipment and may request additional information. 

OCTT may elect to hold a public hearing and receive testimony on any 
application. OCTT may hold a combined hearing to review several 
applications. OCTT shall publish a notice of such public hearing in the 
District of Columbia Register and shall hold the hearing no less than 15 
days after the notice. 

OCTT may deny an application if it determines that the need for the 
channel does not exist or that the applicant lacks the technical, financial, 
managerial or other capabilities to operate a channel. 

After reviewing the applications, OCTT may (i) determine that no 
applicant has submitted an application sufficient to justi@ designation of 
the available channel and issue a final determination of such or (ii) 
approve one application as the most qualified to operate the available 
channel. 

If an application is approved for a channel on the analog tier, then within 
90 days of such approval or, if applicable, within 90 days of executing a 
PEG Operating Agreement with the applicant as provided in section 3303, 
OCTT shall propose a resolution to the Council for approval of the 
allocation pursuant to subsection 3301.5. The resolution shall provide that 
the operation of the allocated channel shall be subject to these rules. 

Within 90 days of (i) OCTT’s allocation of any channel pursuant to these 
rules or the Council’s approval of such allocation and (ii) if applicable, the 
execution of a PEG Operating Agreement by the applicant, OCTT shall 
notify cable and open video system operators in the District to include 
such channel as one of the District’s PEG channels. The notice shall 
provide details of the allocation and available information on the 
applicant. 

3303 OPERATING AGREEMENT (PEGOA) 

3303.1 Except for the Mayor, the Council and the Public Access Corporation, all 
entities to which a channel is allocated shall enter into a PEG Operating 
Agreement (PEGOA) with the District. 
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DISTRICT OF COLUMBIA 
BOARD OF EDUCATION 

NOTICE OF PROPOSED RULEMAKING 

The District of Columbia Board of Education (“Board”), pursuant to the authority set 
forth in D.C. Code, 2001 Edition, Section 38-101, et seq., hereby gives notice of 
proposed rulemaking action taken by the Board at its meeting held on June 18,2003, to 
amend Chapter 30 of the Board Rules, Title 5 of the D.C. Municipal Regulations 
regarding special education. The United States Department of Education, Office of 
Special Education and Rehabilitative Services has specifically required that Section 
3003.6 and 3006.6 of Chapter 30 be amended as indicated below. The amendments to 
the other listed sections of Chapter 30 that are listed below represent changes reflected in 
the Final Rulemalung passed by the Board on February 19,2003; they are republished 
below in order to satisfy the federal public participation requirements. 

The Board also gives notice of its intent to take final rulemaking action to adopt this 
proposed rulemaking in not less than thirty (30) days fiom the publication of this notice 
in the D.C. Register. 

Section 3001.1 (definition of “Developmental Delay”) is amended as follows: 

Developmental Delay - a condition in which a child, three through seven years of age: 

(a) experiences severe developmental delays of at least two years below his or her 
chronological age and/or at least two standard deviations below the mean, as 
measured by appropriate standardized diagnostic instruments and procedures, in 
one or more of the following areas: 

1 .Physical development; 

2.Language and communication development; 

3.Social or emotional development; 

4 . c  cognitive development; or 

5.Adaptive development; and 

(b) due to the delay(s) described above, requires special education and related services. 

No child shall be classified as having “DeveloDmental Delay” based solely on deficits in 
the area of social and/or emotional development. 

1 
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“Developmental Delay” does not apply to children with the following disabilities: 

(a) autism; 

(b) traumatic brain injury; 

(c) mental retardation; 

(d) emotional disturbance; 

(e) other health impairment; 

( f )  orthopedic impairment; 

(g) visual impairment, including blindness; 

(h) hearing impairment, including deafhess; or 

(i) speechllanguage impairment. 

Section 3001.1 (definition of “Parent Surrogate”) is amended as follows: 

Surrogate Parent- an individual who is appointed by the LEA to 
advocate for the child with a disability, or a child suspected of having a disability, during 
evaluation through possible placement, when no parent can be identified or the 
whereabouts of parents cannot be determined or if the child is a ward of the District, as 
needed. . . .  . . .  

Section 3002.2 is amended as follows: 

3002.2 

(a) 

Provision of FAPE Not Required 

The LEA shall not be obligated to provide FAPE to a child with a disability aged 
eighteen to twenty-two who, in the last educational placement prior to incarceration 
in an adult correctional facility: 

( I )  Was not actually identified as being a child with a disability under 
this Chapter; and 

Did not have an IEP under 5 3007 of this Chapter. 

3004 of 

(1) 

(b) The exception in subsection (a) above does not apply to a child with disability, aged 
eighteen to twenty-two, who: 
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(b) The LEA, after reasonable efforts cannot discover the whereabouts of a 

(c) 
parent. 

ward of the District, where needed. 
=child with a suspected or identified disability who is a 

Section 3027.5 is amended as follows: 

3027.5 Maximum hourly rates and total amounts to be paid bySL4 for independent 
evaluations and services shall be determined periodically by the SEA. The 
schedule for such rates and amounts shall be commensurate with customary 
and prevailing rates for the evaluation or service involved and consistent with 
the criteria used by the SEA LEA when it initiates such evaluations and 
services. The schedule for such rates and amounts shall be set by the 
Superintendent or his or her designee and those rates shall be sent to the Board 
of Education for ratification at its next scheduled meeting. Exceptions to the 
rates and amounts established by the Superintendent or his or her designee 
may be made where the requesting party can demonstrate unique 
circumstances justifj4ng the payment of costs exceeding the established 
maximum rates or amounts. 

Section 3029.5 is amended as follows: 

3029.5 As a part of the five-day disclosure submitted before a due process hearing, 
the submitting 
he or she is aware, of any participant in the proceeding in a non-public 
provider or service that may be at issue in that due process hearing. 

attorney must disclose any financial interest, of which 

Section 3030.3 is added as follows: 

3039.3 The LEA shall bear the burden of proof, based solely 
upon the evidence and testimony presented and testimony presented at the 
hearing, - that the action or proDosed placement is adequate to meet the 
educational needs of the student. 

Written comments on the proposed rulemaking are invited fi-om interested citizens. Such 
comments should be addressed to Mr. Russell Smith, Executive Secretary, D.C. Board of 
Education 825 North Capitol Street, N.E., Suite 9108, Washington, D.C. 20002. Copies 
of this rulemaking are available fiom the Office of the Board of Education by calling 
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D.C. OFFICE OF PERSONNEL 

NOTICE OF PROPOSED RULEMAKING 

The Director, D.C. Office of Personnel, with the concurrence of the City Administrator, pursuant 
to Mayor’s Order 2000-83, dated May 30,2000, and in accordance with 6 8  1051 through 1063 
of the District of Columbia Government Comprehensive Merit Personnel Act of 1978, effective 
March 3, 1979, as amended (D.C. Official Code 5 1-610.51 et seq. (2001)), hereby gives notice 
of the intent to adopt, in not less than thirty (30) days from the date of publication of this notice 
in the D. C. Register, the following rules. While a notice of final rulemaking effecting the 
changes described below was published at 50 DCR 4254 (May 30,2003), the publication was 
pursuant to an incorrect notice of proposed rulemaking published at 50 DCR 2872 (April 11, 
2003). These rules will amend Chapter 10, D.C. Personnel Regulations, Executive Service, to 
include language referencing the new domicile requirement applicable to appointees to the 
Executive Service and provide that a person serving in an acting or interim capacity shall 
become subject to the domicile requirement upon confirmation by the Council and promulgation 
of the Mayor’s Order or personnel action appointing him or her to the Executive Service 
position; implement the provisions of the Executive Service Pay Plan; delete the dollar amount 
specified in the chapter for the payment of temporary housing allowances and relocation 
expenses, or both; add a new 5 1004, Performance Contract; clarify the provisions regarding 
payment of performance incentives and specify that Executive Service employees shall not be 
eligible to receive monetary awards pursuant to Chapter 19, D. C. Personnel Regulations, 
Incentive Awards; renumber 6 4 1004 through 1009 as 6 6 1005 through 10 10, respectively; and 
update the citations to the D.C. Official Code throughout the chapter. Upon adoption, these rules 
will amend Chapter 10, Executive Service, published at 28 DCR 1325 (March 27, 1981) and 
amended at 47 DCR 6224 (August 4,2000) and 50 DCR 4254 (May 30,2003). 

CHAPTER 10 

EXECUTIVE SERVICE 

Section 1000.4 is amended to read as follows; a new 8 1000.5 is added to read as follows; $1000.5 is 
renumbered as 8 1000.6 and amended to read as follows; and new $9 1000.7 and 1000.8 are added to 
read as follows: 

1000.4 Except in the case of an individual who meets the following criteria, any person 
who accepts appointment or is hired to fill a position in the Executive Service on 
or after October 1, 2002 shall become a domiciliary of the District of Columbia 
within one hundred eighty (1 80) days of the effective date of appointment and 
shall maintain District of Columbia domicile for the duration of appointment: 
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(a) Any person who was an employee of the District of Columbia government 
on December 3 1, 1979, and who is still employed by the District of 
Columbia government without having had a break in service of one (1) 
workday or more since that date; or 

(b) Pursuant to the provisions of 4 7 of the Saint Elizabeths Hospital and 
District of Columbia Mental Health Services Act, approved November 8, 
1984 (P.L. 98-621; 98 Stat. 3376; 24 U.S.C. 5 225e(b)), any former 
employee of the U.S. Department of Health and Human Services at St. 
Elizabeths Hospital who accepted employment with the District 
government without a break in service effective October 1, 1987, and who 
has not had a break in service since that date. 

1000.5 Except as provided in 9 1000.4(a) and (b), any employee in the Executive Service 
who was hired prior to October 1,2002, and who was required to be or become a 
bona fide resident of the District of Columbia within one hundred eighty (1 80) 
days of appointment and maintain such residency for the duration of appointment 
or forfeit employment shall continue to be bound by the residency requirement 
that was in effect before October 1, 2002. 

1000.6 Failure to become a domiciliary of the District of Columbia within the required 
period of time and to maintain District of Columbia domicile pursuant to this 
section shall result in forfeiture of employment. 

1000.7 Notwithstanding the provisions of $ 9  1000.4 through 1000.6, a person nominated 
to serve in an acting or interim capacity in the Executive Service shall not become 
subject to the domicile requirement until after confirmation by the Council and 
promulgation of a Mayor’s Order or a personnel action appointing him or her to 
the Executive Service position. Specifically, the person shall become a 
domiciliary of the District of Columbia within one hundred eighty (1 SO) days 
from the date specified in the Mayor’s Order as the date of appointment, or from 
the effective date of the personnel action processed after Council confirmation to 
appoint him or her to the position, whichever action occurs first. 

1000.8 The Director of Personnel shall inform each employee subject to the provisions of 
9 1000.7, in writing, of the exact date by which he or she shall meet the domicile 
requirement. 

Previously “Resewed”§ 1001 is added to read as follows: 

1001 EXECUTIVE SERVICE PAY PLAN 

1001.1 The Executive Service Pay Schedule (“DX Schedule”) is divided into five ( 5 )  pay 
levels and is the basic pay schedule for positions in the Executive Service. 



1001.3 

1001.4 

1001.5 

1001.6 

1001.7 

1001.8 
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A new 8 1004 is added to read as follows: 

1004 PERFORMANCE CONTRACT 

1004.1 The Mayor shall set performance expectations and goals for each subordinate 
agency head in a written annual performance contract. The performance contract 
shall outline agenc y-specific and operational goals, with a corresponding timeline 
for accomplishment of each goal. Both the Mayor and the subordinate agency 
head shall sign the annual performance contract. 

1004.2 Each subordinate agency head shall be evaluated on an annual basis on the 
achievement of the performance expectations and goals in the performance 
contract for that year. 

1004.3 The performance rating period for each subordinate agency head shall be from the 
beginning of each fiscal year to the end of the fiscal year. 

Section 1004 is renumbered as § 1005 and amended to read as follows: 

1005 

1005.1 

1005.2 

1005.3 

1005.4 

1005.5 

1005.6 

PERFORMANCE INCENTIVES 

The Mayor may authorize performance incentives for exceptional service by a 
subordinate agency head. 

A performance incentive may be paid once in any fifty-two-week (52-week) 
period and only when the agency head is subject to an annual performance 
contract that clearly identifies measurable goals and outcomes and the agency 
head has exceeded contractual expectations in the year for which the incentive is 
to be paid. 

A performance incentive shall not be paid unless the agency head has served in 
the position for a continuous fifty-two-week (52-week) period prior to the 
granting of the performance incentive. 

The amount of a performance incentive shall be determined by the Mayor and 
shall not exceed ten percent (10%) of the employee's rate of basic pay in any 
year. 

A performance incentive pursuant to this section shall be approved in accordance 
with Chapter 19 of these regulations. 

An agency head shall not be eligible to receive monetary awards pursuant to 
Chapter 19 of these regulations. 
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Section 1005 is renumbered as 8 1006; renumbered 5 1006.3 is amended to update the citation to the 
chapter therein; and renumbered 5 1006.4(b) is amended to update the citation to the D.C. Official 
Code: 

1006.3 Separation pay, if authorized pursuant to 0 1006.1, shall be provided at the time of 
separation from the District government as a lump-sum, one-time payment, 
subject only to the withholdings of federal, District of Columbia, and State 
income taxes, and social security taxes, if applicable. 

1006.4 (b) Is eligible to receive an annuity under any retirement program for 
employees of the District government, excluding the District retirement 
benefit program under 8 2605 of the District of Columbia Government 
Comprehensive Merit Personnel Act of 1978 (CMPA), effective March 3, 
1979 (D.C. Law 2-139; D.C. Official Code 9 1-626.05) (2001). 

Section 1006 is renumbered as 8 1007; renumbered58 1007.4,1007.11,1007.12, 1007.13, and 1007.15 
are amended to update the citations to the chapter therein; and renumbered $8 1007.1 7 and 1007.18 
are amended to update the citations to the D. C. Official Code: 

1007.4 Except as provided in 0 1007.5, each full biweekly pay period represents one (1) 
workday of accrued universal leave. 

1007.11 Payment for leave upon separation from the Executive Service as provided in 
9 1007.10 shall be at the employee’s rate of pay at the time of separation. 

1007.12 Except as provided in 5 1007.14, each employee in the Executive Service on 
January 2, 1999 shall have his or her accrued annual leave balance, up to a 
maximum of two hundred forty (240) hours, transferred to an annual leave escrow 
account for use at the discretion of the employee until exhausted. 

1007.13 The employee shall be given a lump-sum payment for any annual leave in excess 
of the leave transferred pursuant to 9 1007.12, payable at the rate of pay in effect 
on the last day of the last pay period of the 1998 leave year. 

1007.15 The employee shall be given a lump-sum payment for any annual leave in excess 
of the leave transferred pursuant to 5 1007.14, payable at the rate of pay in effect 
immediately before his or her appointment to the Executive Service. 

1007.17 Sick leave credit of an Executive Service employee that was accrued under 
9 12036) of the CMPA (D.C. Official Code 0 1-612.036)) ((2001) shall be held in 
a sick leave escrow account and may be used at the discretion of the employee 
until exhausted. 

1007.18 Any balance remaining in a sick leave escrow account at the time of retirement of 
an Executive Service employee under the U.S. Civil Service Retirement System 
(Chapter 83 of Title 5 of the U.S. Code) or the Police and Fire Retirement System 

5216 




