
DISTRICT OF COLUMBIA REGISTER DEC 5 - 2003 

DEPARTMENT OF HEALTH 

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING 

The Director of the Department of Health, pursuant to the authority set forth in section 
2(a) of the “District of Columbia Uniform Controlled Substances Amendment Act of 
1998”, effective July 24, 1998 (D.C. Law 12-136; D.C. Official Code 548-902.01) 
(“Act”), and Mayork Order 98-49, dated April 15, 1998, hereby gives notice of the 
adoption of the following amendments to Chapter 12 of Title 22 of the District of 
Columbia Municipal Regulations (DCMR). The amendments to the Schedule of 
Controlled Substances will add Gamma-Hydroxybutyric Acid (GHB) [other names 
include “gamma-hydroxybutyrate”; “4-hydroxybutyrate”; “4-hydroxybutanoic acid”; 
“sodium oxybate”; and “sodium oxybutyrate”] to Schedule I; add any drug product 
containing Gamma-Hydroxybutyric Acid, including its salts, isomers, and salts of 
isomers to Schedule 111; reschedule Buprenorphine, marketed as SubutexB and 
SuboxoneB, from Schedule V to Schedule 111; and correct errors and reformat the listing 
of some substances in 22 DCMR Chapter 12. All of the enumerated scheduling of 
controlled substances are included in this rulemaking to provide the public with a single 
reference to the regulatory provisions governing controlled substances in the District as 
required by D.C. Official Code $48-902.01. The sections affected by this rulemaking are 
highlighted in boldface type. 

The emergency rules are necessary for the immediate preservation of the public health, 
safety and welfare of District residents. In recent years, the abuse of GHB has increased 
substantially. GHB is classified as a central nervous system depressant, and is abused to 
produce euphoric and hallucinogenic states, and for its alleged role as a growth hormone 
releasing agent to stimulate muscle growth. GHB can produce drowsiness, dizziness, 
nausea, visual disturbances, unconsciousness, seizures, severe respiratory depression and 
coma. Overdose usually requires emergency medical treatment, including intensive care 
for respiratory depression and coma. GHB is not approved for marketing as a medicine in 
the United States, although FDA-authorized studies are in progress to examine its 
potential use in the treatment of cataplexy associated with narcolepsy. 

Emergency action is also necessary for Buprenorphine, a semi-synthetic opioid derived 
from thebaine, to be used in addiction treatment. In December 2001, the U.S. Department 
of Health and Human Services recommended rescheduling buprenorphine to Schedule I11 
based on a reevaluation of buprenorphine’s abuse potential and dependence profile in 
light of numerous scientific studies and years of human experience, and its current 
accepted medical use in the United States for the treatment of opioid dependence. 

Thus, emergency action is necessary to expand the use of Buprenorphine, a semi- 
synthetic opioid, marketed as SubutexB and SuboxoneB, a mono or single entity 
buprenorphine product (2 and 8 mg tablets), and (2) SuboxoneB, a combination product 
in a 4:l ratio of buprenorphine to naloxone (2: 0.5 and 8: 2 mg tablets). These products, 
high dose sublingual (under the tongue) tablets, are not available to physicians treating 
thousands of District residents who suffer with an opioid dependence. The Director is 
undertaking this emergency and proposed rulemaking after considering the eight (8) 
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1205 SCHEDULE V ENUMERATED 

1205.1 The following controlled substances listed below are included in Schedule 
V of the Act unless removed therefrom pursuant to section 201 of the Act: 

Narcotic drugs containing non-narcotic active medicinal 
ingredients: Any compound, mixture, or preparation containing 
limited quantities of any of the following narcotic drugs, or salts 
thereof, which also contains 1 or more nonnarcotic active 
medicinal ingredients in sufficient proportion to confer upon the 
compound, mixture, or preparation valuable medicinal quantities 
other than those possessed by the narcotic drug alone; 

Not more than 200 milligrams of codeine per 100 milliliters 
or per 100 grams; 
Not more than 100 milligrams of opium per 100 milliliters or 
per 100 grams; 
Not more than 100 milligrams of dihydrocodeine per 100 
milliliters or per 100 grams; 
Not more than 100 milligrams of ethylmorphine per 100 
milliliters or per 100 grams; 
Not more than 2.5 milligrams of diphenoxylate and not less 
than 25 micrograms of atropine sulfate per dosage unit; and 
Not more than 0.5 milligrams of difenopin and not less than 
25 micrograms of atropine sulfate per dosage unit; 

Cannabis; 

Unless specifically excepted or unless listed in another schedule, 
any material, compound, mixture, or preparation containing any of 
the following narcotic drugs and their salts, as set forth below: 

(1) Rescheduled to Schedule 111. 

Prop ylhexedrine; 
P yrovalerone. 

All persons desiring to comment on these proposed rules must submit comments in 
writing not later than thirty (30) days after the date of publication of this notice in the 
D.C. Register, to the Department of Health, Environmental Health Administration, Office 
of Enforcement, 51 N Street, N.E., Room 6036, Washington, D.C. 20002. Copies of these 
rules may be obtained from the above address. 
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DEPARTMENT OF HEATH 

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING 

The Director of the Department of Health, pursuant to the authority set forth in An Act to 
enable the District of Columbia to receive federal Giiaiicial assistance under Title XIX of 
the Social Security Act for a medical assistance program, and for other purposes, 
approved Deceiiiber 27, 1967 (81 Stat. 744; D.C. Official Code $ 1-307. 021, 
Reorganization Plan No. 4 of 1996, and Mayor’s Order 97-42, dated February 18, 1997, 
hereby gives notice of the adoption, on an emergelicy basis, of a new section 927 to 
Chapter 9 of Title 29 of the District of Columbia Municipal Regulation (DCMR), 
entitled “Attendant Care Services.” These rules establish standards governing 
reimbursenieiit by the District of Columbia Medicaid Program for attendant care services 
provided by qualified professionals to participants with mental retardation in the Home 
and Community-based Waiver for Persons with Mental Retardation and Developmental 
Disabilities (Waiver). These rules also establish Medicaid reimbursement rates for 
attendant care services. 

D. C. Register (50 DCR 2884). These emergency rules amend the previously published 
rules by adding a section to limit the number of hours a client may receive attendant care 
services during a one year period to ensure that total expenditures for all home and 
community-based services and other Medicaid services under the Waiver do not exceed 
the amount that would be incurred by the State’s A4edicaid program for these individuals 
in ail instj tutioiial setting. This cost neutrality requirement is included in the Waiver 
application approved by the Centers for Medicare and Medicaid Services (CMS), 
formerly the federal Health Care Financing Administration. Einergeiicy action is 
necessary for the immediate preservation of the health. safety, and welfare of waiver 
participants who are in need of attendant care services. 

The emergency rulemalting was adopted on October 27, 2003 and will become effective 
one day after publication of this notice in the D. C Rcgisler. The emergelicy rules will 
remain in effect for one hundred and twenty days or until February 24, 2004, unless 
earlier superseded by another emergency ruleimking 01 by publication of a notice of final 
rulemalting in the D. C. Register. 

The Director gives notice of the intent to take filial rulemaking action to adopt these 
proposed rules not less then thirty (30) days froin the date o-f’publication of this notice in 
the D. C. liegister. 

Ameiid Title 29 DCMR by adding the following new section 927 (Attendant Care 
Services) to read as follows: 
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(0) Motor and perceptual skills; 
(p) Problem-solving and decision-makiiig; 
(9) Human sexuality; 
(r) Aesthetic appreciation; and 
(s) Opportunity for social, recreational and religious activities utilizing 

community resources. 

946.7 Consistent with the requirements set forth in section 3520 of Chapter 
35, Title 22 DCMR, each provider of residential habilitation services 
shall ensure that each client receives the professional services required 
to ineet his or her goals as identified in tlie client's IHP or ISP. 
Professional services shall be provided by programs operated by the 
GHMRP or personnel employed by the GHMRP or by arrangements 
between the GHMRP and other service providers, including both 
public and private agencies and iiidividual practitioners. Professional 
services may include, but are not limited to the following disciplines 
or services: 

(a) Medicine; 
(b) Dentistry; 
(c) Education; 
(d) Nutrition; 
(e) Nursing; 
(f) Occupational Therapy; 
(g) Physical Therapy; 

(i) Social Work; 
('j) Speech and language therapy; and 
(k) Recreation. 

(11) Psychology; 

946.8 Each provider of residential habilitation services shall ensure the 
provision of transportation services to enable tlie clients to gain access 
to Waiver and other community services and activities. Each provider 
of traiisportatioii services shall have a current District of Columbia 
Medicaid Provider Agreement that authorizes the provisioii of 
traiisportatioii services under the Waiver. 

946.9 The minimuin daily ratio of on-duty, direct care staff to clients in each 
GI-IMRP that serves severely physically handicapped clients, clients 
w-ho are aggressive, assaultive or security risks, clients who manifest 
severely hyperactive or psychotic-like behavior. aiid other clients who 
require considerable adult guidance and supervision shall be not less 
than tlie followiiig: 

(a) 1 :4 during the waking hours of the day, approximately 6:OO a.m. to 
1 O : O O  p.m., when clients remain in the GHMRP during the day; 
and 
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(i) Ensure that each staff member or employee has been screened for 
communicable disease six months prior to providing services to 
any client, in accordance with the guidelines issued by the CDC, 
and that each employee or staff member is certified to be free of 
communicable disease: and 

reporting of unusual incidents, huinan rights. behavior 
management and protection of clients * funds. 

(k) Ensure compliance with all of MRDDA’s policies governing 

946.14 Each person providing residential habilitation services for a provider 
under section 946.13 shall meet all of the followiiig requirements: 

Be at least eighteen (1 8) years of agc; 
Be screened anuually for communicable disease, according to the 
guidelines issued by the CDC and demonstrate that lie or she is 
free of communicable disease: 
Be able to read and write the English language; 
Agree to carry out the responsibilities to provide residential 
habilitation services coiisisteiit with the client’s IHP or ISP; 
Have a high school diploma or general educatioiial development 
(GED) certificate; 
Have a niinimuni of one year work experience; and 
Comply with the requireiiieiits of the Health-Care Facility 
Uiiliceiised Personnel Criminal Background Check Act of 1998, 
effective April 20, 1999 (D.C. Law 12-238), as amelided by the 
Health-Care Facility Unlicensed Personnel Criminal Background 
Check Amendment Act of 2002, effective April 13, 2002 (D.C. 
Law 14-98: D.C. Official Code 6 44-551 et seq.). 

946.15 Each client’s case inaiiager shall mo~iitor the delivery of services by 
conducting visits at least eight (8) times per calendar year to ensure 
that services are delivered in accordance with the IHP and ISP. 

946.16 Each provider of residential habilitation services shall maintain 
progress iiotes monthly or more frequently if indicated, conduct 
periodic reviews of progress and maintain financial records of 
expenditures of public funds for each client. 

946.17 Each provider of residential habilitation services shall inaiiitaiii all 
records and reports for at least six (6) years after the client’s date of 
discharge. 

946.18 Resideiitial habilitation services shall not be reimbursed when 
provided by a member oftlie client’5 family. 

946.19 Reiiiiburseiiieiit for residential habilitation services shall not include: 
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(a) The cost of room and board; 
(b) The cost of facility maintenance, upkeep and improvement; or 
(c) Activities or supervision for which a payment is made by a source 

other then Medicaid. 

946.20 The reimbursement rate for residential habilitation services shall be as 
follows: 

(a) 
(b) 

$103 .OO per diem, without an acuity adjustment; or 
$135.00 per diem, iiicluding an acuity adjustment. 

946.2 1 Each client shall be screened by the Department of Huinaii Services, 
Mental Retardation and Developiiieiital Disabilities Administration 
(MRDDA) using the Health Risk Screening Tool (HRST). If, the 
client’s health care level is 3 or above as determined by the HRST, the 
rate shall include an acuity adjustment and reiiiiburseiiieiit shall be 
made in accordance with section 946.20(b) of these rules. 

946.22 If the reimbursement rate includes an acuity adjustment as set forth in 
section 946.20(b) of these rules, skilled nursing services and 
preventative, consultative and crisis support services shall be subject to 
the following limitations: 

(a) 

(b) 

Skilled nursing services shall not be billed in excess of the 
initial assessment and oiie (1) visit per quarter; and 
Preventative, consultative and crisis support services shall not 
be billed in excess of the initial assessnieiit and one (1) visit per 
quarter. 

946.23 Residential habilitation services shall not be billed concurrently with 
the following Waiver services: 

(a) Environmental Accessibility Adaptation; 
(b) Homemaker; 
(c) Attendant care; 
(d) Family Training; 
(e) Independent Habilitation; 
(Q Personal Care Services; 
(g) Respite; 
(h) Chore; 
(i) Adult Companion; or 
(j) Personal Emergeiicy Response System (PERS). 
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Interdisciplinary team- a group of persons with special training and experience in 
the diagnosis and habilitation of mentally retarded persons which has the 
responsibility of performing a comprehensive evaluation of each client and 
participating in the development, impleineiitatioii, and monitoring of the client’s IHP 
or ISP. 

Coinineiits of the proposed rules should be sent in writing to Robert Maruca, Senior 
Deputy Director, Medical Assistance Administration, Department of Health. 825 
North Capitol Street, N.E., 5‘” Floor, Washington, D.C. 20002, not later than thirty 
(30) days froin the date of publication of this notice in the D.C. Regislei,. Copies of 
the proposed rules may be obtained from the same address. 



DlSlRlCT OF COLUMBIA REGISTER 




