
Act of 2002, the proposed rulemaking is being transmitted to the Council of the District of 
Columbia for a 45-day period of review. The proposed rules will become effective in not less 
than thirty (30) days from the publication of this notice in the D. C. Register, or upon approval by 
the Council by resolution, whichever occurs later, and publication of the final rules in the D.C. 
Register. If the Council does not approve or disapprove the proposed rules, in whole or in part, 
within the forty-five (45) day period, the proposed rules shall be deemed disapproved. 

The following sections of Title 16 DCMR (Consumers, Commercial Practices & Civil 
Infractions) (July 1998), Chapter 4 are amended to read as follows: 

402 LICENSES REQUIRED FOR TOWING BUSINESSES AND TOWING 
SERVICE STORAGE LOTS 

402.1 No person or entity may own or operate a towing business without having first 
obtained a Basic Business License and a Basic Business License Endorsement for 
a Towing Business as required by D.C. Official Code 0 47-2851.01 et seg. (2001). 

402.2 No person or entity may own or operate a towing service storage lot without 
having first obtained a Basic Business License and a Basic Business License 
Endorsement for a Towing Service Storage Lot as required by D.C. Official Code 
9 47-2851.01 etseq. (2001). 

402.3 Each person or entity making application for a Basic Business License 
Endorsement for a Towing Business shall submit relevant information requested 
by the Director, in a form and manner specified by the Director, which 
information shall include the following: 

(a) The trade name, primary location of business, and primary phone number 
of the towing business; 
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(g) A set of tools which includes a set of screwdrivers, a wrecking bar, a 
working flashlight, a set of lug wrenches, a jack, jumper cables, and a 
first-aid kit. *** 

405 TOWING STORAGE LOT REQUIREMENTS 

405.1 A towing storage lot shall be located on a secured lot in the District of Columbia, 
with appropriate and descriptive signage, and be in full compliance with all 
District of Columbia laws and regulations, including zoning regulations. 

*** 
405.3 Prior to releasing a public tow vehicle, the operator of a storage lot shall contact 

the DPW by calling (202) 541-6075 and report the date and time of the scheduled 
release, the condition of the vehicle and to whom the vehicle is to be released. 

405.4 The holder of a Basic Business License Endorsement for a Towing Service 
Storage Lot shall apportion the lot into storage lot sections and clearly identify or 
designate the towing business responsible for each apportioned section. 

405.5 When a towing service storage lot is used by more than one towing business, the 
holder of a Basic Business License Endorsement for a Towing Service Storage 
Lot shall clearly designate individual storage spaces for each vehicle and shall 
clearly identify the towing business assigned to each space. 

405.6 The holder of a Basic Business License Endorsement for a Towing Service 
Storage Lot shall employ reasonable procedures and requirements to insure that 
vehicles are released to rightful owners or other authorized individuals. 

405.7 A printed “Owner’s Bill of Rights for Towed Vehicles” statement, issued by the 
Director, shall be given to the vehicle owner or operator by the tow truck operator 
before initiating the tow, if either the vehicle owner or operator is on the scene of 
the tow. The holder of a Basic Business License Endorsement for a Towing 
Service Storage Lot shall conspicuously post, at each towing service storage lot, 
the Owner’s Bill of Rights for Towed Vehicles statement and, upon release of the 
vehicle, shall provide a copy of this statement to the person to whom the vehicle 
is released. 

406 PUBLIC TOWS *** 

406.8 Any loss or damage sustained by a vehicle as the result of a public tow by a 
towing business shall be the sole and entire responsibility of the towing business 
and not the Government of the District of Columbia, any department or agency 
thereof, or any government official who requested the tow. The towing business 
shall assume all liability for the vehicle and the property inside the vehicle, from 





DISTRICT OF COLUMBIA REGISTER- DEC 5 - 2003 
Operator of a vehicle that is to be towed asks that the tow be discontinued 
the police officer or other official who requested the tow agrees to 
discontinue the tow, in accordance with 16 DCMR 9 408.6. 

408.2 No rates charged by a towing business for private tows may exceed the rates set 
forth in the towing business’s Basic Business License Endorsement application 
(including amendments thereto). 

408.3 The holder of a Basic Business License for a Towing Business may collect extra 
charges on-site for the use of cranes, winches, dollies, or other equipment or 
services to perform a public tow under extraordinary circumstances or for the 
restoration or cleaning of an accident site. Within 72 hours after collecting extra 
charges, the towing business must submit documentary evidence of the 
extraordinary circumstances to the Director along with a written request for 
approval of the charges. If the Director does not provide a written response within 
14 calendar days of receipt of the request for approval, the request shall be deemed 
approved. When the Director does not approve extra charges, the licensee of a 
towing business must provide a refund to the customer in the amount of the 
disapproved charges within 72 hours of receipt of the Director’s notice of 
disapproval. 

408.4 Storage charges may accrue for any day on which the facility is closed to the 
public so long as the facility is open for the reclaiming of vehicles at least ten (10) 
hours per day Monday through Friday, and at least five ( 5 )  hours on either 
Saturday or Sunday for the reclaiming of vehicles. 

408.5 If a tow truck responds to a dispatch, and the police officer or other official who 
requested the public tow determines that services are no longer required, no 
charge shall be made by the towing business or service, except as may be 
authorized by a contract with a government agency. If a towing control number 
has been issued, the towing business shall notify DPW that the tow has been 
discontinued by calling (202) 541-6075. 

408.6 If a tow truck has applied chains, a dolly, a winch, or other towing device to 
prepare a vehicle for public tow, and the owner or operator of the vehicle appears 
and asks that the tow be discontinued, upon concurrence by the police officer or 
other official who requested the tow, (if present), the tow truck operator shall 
comply, upon payment by the vehicle owner or operator of the rates established 
for a discontinued public tow. If a towing control number has been issued, the 
towing business shall promptly notify DPW that the tow has been discontinued by 
calling (202) 541-6075. 

*** 
408.8 Towing businesses and towing services storage lots shall accept as payment for 

public towing and storage charges, cash, insurance draft, certified check, bank 
check, money order, and at least two (2) of the most widely-used, nationally 
recognized credit cards. 
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3806.1 No later than June 15 of each year, the SEA shall notify the LEA’s about 
schools that are likely to be designated persistently dangerous and provide 
each school with the following data used by the SEA to base its 
designation: 

3806.2 

3806.3 

3806.4 

3806.5 

3806.6 

3806.7 

3806.8 

3807 

The school’s official membership for the two most recent, consecutive 
school years, and 

The number of violent crimes against students on the school grounds, 
during school operating hours, for the two most recent, consecutive school 
years. 

The LEA shall have 10 days within which to review the data and submit to 
the SEA any evidence proving that a school is not persistently dangerous. 

If, after reviewing the evidence, the SEA determines that the designation 
is appropriate, it shall issue formal designation, pursuant to $3806, that a 
school is persistently dangerous. 

The LEA or the school administrator shall have the right to appeal a 
school’s designation, in writing, to the Superintendent, acting in his or her 
capacity as the State Education Officer, within 7 days of notification by 
the SEA. 

Appeals shall be resolved as follows: 

Upon receipt of a written appeal, the SEA shall convene 
representatives from its monitoring office and representatives 
of the LEA. 
At the meeting, the LEA shall present evidence challenging 
either the official membership numbers or specific reports of 
violent crimes, which may include a revised official 
membership audit for the affected school years, copies of 
official incident reports from the Metropolitan Police which 
clarify that the alleged violent crime(s) do not meet criteria 
established in $3806, or official findings that show the reported 
crime could not be substantiated. 
The monitoring officer will review the evidence and make a 
determination if the school’s designation is still warranted. 

Appeals shall be resolved within 7 - 10 days by the Superintendent, or his 
or her designee, and he or she shall issue a finding on the LEA’s status in 
writing to the LEA and the administrator of the school in question. 

Notification of Parents and Completion of Transfers 
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3807.1 The LEA shall notify parents of students at affected schools of their 
school’s status and the option to transfer no later than one month 
following a school’s designation as persistently dangerous. 

3807.2 

3807.3 

3807.4 

3807.5 

3808 

3808.1 

3808.2 

The LEA shall notify parents who intend voluntarily to transfer a student 
into a school that has been identified as persistently dangerous of that 
school’s designation and provide them with a list of alternate schools, if 
available, to which the student can apply. 

Pursuant to 3 3807.1 , the SEA will recommend that each LEA provide the 
parent of the student seeking admission to a school identified as 
persistently dangerous with a copy of the school’s corrective action plan, 
pursuant to 3 3808.1. 

Notices shall be provided in language that is understandable to all parents 
or guardians of students enrolled in the school, including either written 
translation or oral interpretation into the native language of the parents and 
provided by competent interpreters, unless it is clearly not feasible to do 
so. 

The LEA, pursuant to a parent’s written request, shall affect student 
transfers within twenty-one (2 1) calendar days following parental 
notification by the LEA. 

Corrective Action for Persistently Dangerous Schools 

Each LEA must develop and submit to the SEA a corrective action plan 
for all schools within the LEA that have been identified as persistently 
dangerous within twenty (20) days of a school’s final designation as 
persistently dangerous by the SEA. 

A school shall remain in corrective action for a period of two years, during 
which time the SEA will provide technical assistance to the school, 
pursuant to the availability of funds. 

3808.3 The LEA shall report to the SEA and to parents semi-annually on the 
progress the persistently dangerous school is making toward the goals of its 
corrective action plan. 

3808.4 The SEA shall remove a school’s designation as persistently dangerous if 
the annual number of documented reported violent crimes against students 
on the school grounds, during school operating hours, over a period of two 
consecutive years following its designation is 

1) five, for schools with enrollments of 500 2QQ students or less; or 
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2) 1%- . % of the school’s official membership for schools with 

3) The above criterion is effective beginning with the 2004-2005 
school year 

enrollments of 501 W students or more. 

3808.5 

3809 

3809.1 

3809.2 

3809.3 

By August 1 of each year, the LEA shall notify parents of affected 
students when a school is no longer designated as persistently dangerous. 

Individual Student Victim Transfer Option 

A student shall also have the right to transfer to a destination school within 
the District of Columbia’s LEAS if he or she has been the victim of 

1) a violent crime committed on school grounds, during school 
operating hours, that has been substantiated by the LEA; or 

2) a pattern of harassment or sexual harassment pursuant to $2503.2 
(g) and (h) of this title, that has been perpetrated on school 
grounds, during school operating hours, and that has been 
substantiated by the LEA, pursuant to the filing of a grievance 
under 52405.4 or 92405.5 of this Title. For purposes of this 
subsection, a “pattern of harassment or sexual harassment” shall 
mean one substantiated incident of harassment that has created an 
intimidating, threatening or abusive environment, or two other 
substantiated harassment incidents. 

No later than 48 hours after an allegation pursuant to 53809.1 (l), the LEA 
shall provide parents with notice of the right to transfer pursuant to this 
section, the limitations on the right to exercise this option set forth in 
53809.4. 

In the event of the alleged harassment or sexual harassment of a student 
enrolled in the District of Columbia Public Schools (DCPS), the notice 
required under 53809.2 shall also include notice of the right to file a 
grievance under 52405.4 or 52405.5. 

3809.4 If the student is alleged to have been the victim of a violent crime 
perpetrated on school grounds during school operating hours, the LEA 
shall substantiate the alleged incident, and report its findings to the parent 
in no more than three days. 

3809.5 If a student alleges a pattern of harassment or sexual harassment, the 
timeline and procedures for resolution of such grievances by the LEA 
provides in 52405.4 and 52405.5, shall apply. 



3809.7 

3809.8 

Definitions: 

Adequate Yearly Progress (AYP) 
Making acceptable progress toward the goals defined by the State’s accountability and 
assessment plan. 

Corrective Action 
Action taken to eliminate the conditions that have led to a school’s designation as 
persistently dangerous. 

Corrective Action Plan 
A plan submitted by the LEA to the SEA describing the corrective action to be taken by a 
persistently dangerous school, which shall include, at a minimum analysis of the 
conditions under which the violent crimes occurred and specific activities planned to 
mitigate those conditions. 

Official Membership 
A school’s official enrollment on October 5 of each year, as certified by the State 
Education Office. 

School Operating Hours 
The regular operating hours established by a school, when classes are in session and/or a 
school-sponsored event takes place on school grounds. 

School Year 
For purposes of this Regulation, the school year is defined as beginning on the first 
official day of school and ending on June first of the following year. 

Students 
Pre-K - 12 students who are currently enrolled in a school. 

Violent Crime 
Any of the following offenses, documented by an official police report, that is designated 
a “crime of violence” under Section 22-4501(f) of the DC Code: murder; manslaughter; 
first degree sexual abuse; second degree sexual abuse; malicious disfigurement of 
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DEPARTMENT OF HEALTH 

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING 

The Director of the Department of Health, pursuant to the authority set forth in section 
2(a) of the “District of Columbia Uniform Controlled Substances Amendment Act of 
1998”, effective July 24, 1998 (D.C. Law 12-136; D.C. Official Code 548-902.01) 
(“Act”), and Mayor’s Order 98-49, dated April 15, 1998, hereby gives notice of the 
adoption of the following amendments to Chapter 12 of Title 22 of the District of 
Columbia Municipal Regulations (DCMR). The amendments to the Schedule of 
Controlled Substances will add Gamma-Hydroxybutyric Acid (GHB) [other names 
include “gamma-hydroxybutyrate”; “4-hydroxybutyrate”; “4-hydroxybutanoic acid”; 
“sodium oxybate”; and “sodium oxybutyrate”] to Schedule I; add any drug product 
containing Gamma-Hydroxybutync Acid, including its salts, isomers, and salts of 
isomers to Schedule 111; reschedule Buprenorphine, marketed as SubutexB and 
SuboxoneB, from Schedule V to Schedule 111; and correct errors and reformat the listing 
of some substances in 22 DCMR Chapter 12. All of the enumerated scheduling of 
controlled substances are included in this rulemaking to provide the public with a single 
reference to the regulatory provisions governing controlled substances in the District as 
required by D.C. Official Code $48-902.01. The sections affected by this rulemaking are 
highlighted in boldface type. 

The emergency rules are necessary for the immediate preservation of the public health, 
safety and welfare of District residents. In recent years, the abuse of GHB has increased 
substantially. GHB is classified as a central nervous system depressant, and is abused to 
produce euphoric and hallucinogenic states, and for its alleged role as a growth hormone 
releasing agent to stimulate muscle growth. GHB can produce drowsiness, dizziness, 
nausea, visual disturbances, unconsciousness, seizures, severe respiratory depression and 
coma. Overdose usually requires emergency medical treatment, including intensive care 
for respiratory depression and coma. GHB is not approved for marketing as a medicine in 
the United States, although FDA-authorized studies are in progress to examine its 
potential use in the treatment of cataplexy associated with narcolepsy. 

Emergency action is also necessary for Buprenorphine, a semi-synthetic opioid derived 
from thebaine, to be used in addiction treatment. In December 2001, the U.S. Department 
of Health and Human Services recommended rescheduling buprenorphine to Schedule I11 
based on a reevaluation of buprenorphine’s abuse potential and dependence profile in 
light of numerous scientific studies and years of human experience, and its current 
accepted medical use in the United States for the treatment of opioid dependence. 

Thus, emergency action is necessary to expand the use of Buprenorphine, a semi- 
synthetic opioid, marketed as SubutexB and SuboxoneB, a mono or single entity 
buprenorphine product (2 and 8 mg tablets), and (2) SuboxoneB, a combination product 
in a 4:l ratio of buprenorphine to naloxone (2: 0.5 and 8: 2 mg tablets). These products, 
high dose sublingual (under the tongue) tablets, are not available to physicians treating 
thousands of District residents who suffer with an opioid dependence. The Director is 
undertaking this emergency and proposed rulemaking after considering the eight (8) 
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stimulant effect on the central nervous system, including its salts, 
isomers, and salts of isomers: 

(1) Fenethyline; and 
(2) N-ethylamphetamine. 

1202 

1202.1 

SCHEDULE I1 ENUMERATED 

The controlled substances listed in this section are included in Schedule I1 
of the Act unless removed therefrom pursuant to section 201 of the Act: 

(a) Unless specifically excepted or unless listed in another schedule, 
any of the following substances, whether produced directly or 
indirectly by extraction from substances of vegetable origin, or 
independently by means of chemical synthesis, or by combination 
of extraction and chemical synthesis; 

(1) Opium and opiate, and any salt, compound, derivative, or 
preparation of opium or opiate, excluding apomorphine, 
dextophan, nalbuphine, naltrexone, and their respective 
salts, but including the following: 

Raw opium; 
Opium extracts; 
Opium fluid extracts; 
Powdered opium; 
Granulated opium; 
Tincture of opium; 
Codeine; 
Ethlymorphine; 
Ethorphine Hydrochloride; 
Hydrocodone (K); 
Metopon; 
Morphine; 
Ox ycodone; 
Ox ymorphone; 
Thebaine; 
H ydromorphone ; 
Dihydrocodeine; 
Sufentanil; 
Alfentanil; 
Carfentanil; 
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1203 

1203.1 









1204 

1204. I 
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(E) Clonazepam; 
(F) Clorazepate; 
(G) Dextropropoxyphene; 
(H) Diazepam; 
(I) Ethchlorvynol; 
(J) Ethinamate; 
(K) Flurazepam; 
(L) Lorazepam; 
(M) Mebutamate; 
(N) Meprobamate; 
(0) Methohexital; 
(P) 
(Q) Oxazepam; 
(R) Paraldehyde; 
(S) Petrichloral; 
(T) 
(U) Prazepam; 
(V) Alprazolam; 
(W) Bromazepam; 
(X) Camazepam; 
(Y) Clobazam; 
(Z) C lo ti az ep am; 
(M) Cloxazolam; 
(BB) Delorazepam; 
(CC) Estazolam; 
(DD) Ethyl loflazepate; 
(EE) Fludi azep am; 
(FF) Flunitrazepam; 
(GG) Halazepam; 
(HH) Haloxazolam; 
(11) Ketazolam; 
(JJ) Loprazolam; 
(KK) Lormetazepam; 
(LL) Medazepam; 
(MM) Midazolam; 
(NN) Nimetazepam; 
(00) Nitrazepam; 
(PP) Oxazolam; 
(QQ) Omitted; 
(RR) Pinazepam; 
(SS) Quazepam; 
(TT) Temazepam; 
(UU) Tetrazepam; and 
(VV) Triazolam; 

Methylphenob arbital (mephobarbi tal) ; 

Phenob arbi t a1 ; 
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1205 SCHEDULE V ENUMERATED 

1205.1 The following controlled substances listed below are included in Schedule 
V of the Act unless removed therefrom pursuant to section 201 of the Act: 

Narcotic drugs containing non-narcotic active medicinal 
ingredients: Any compound, mixture, or preparation containing 
limited quantities of any of the following narcotic drugs, or salts 
thereof, which also contains 1 or more nonnarcotic active 
medicinal ingredients in sufficient proportion to confer upon the 
compound, mixture, or preparation valuable medicinal quantities 
other than those possessed by the narcotic drug alone; 

Not more than 200 milligrams of codeine per 100 milliliters 
or per 100 grams; 
Not more than 100 milligrams of opium per 100 milliliters or 
per 100 grams; 
Not more than 100 milligrams of dihydrocodeine per 100 
milliliters or per 100 grams; 
Not more than 100 milligrams of ethylmorphine per 100 
milliliters or per 100 grams; 
Not more than 2.5 milligrams of diphenoxylate and not less 
than 25 micrograms of atropine sulfate per dosage unit; and 
Not more than 0.5 milligrams of difenopin and not less than 
25 micrograms of atropine sulfate per dosage unit; 

Cannabis; 

Unless specifically excepted or unless listed in another schedule, 
any material, compound, mixture, or preparation containing any of 
the following narcotic drugs and their salts, as set forth below: 

(1) Rescheduled to Schedule 111. 

Prop ylhexedrine; 
P yrovalerone. 

All persons desiring to comment on these proposed rules must submit comments in 
writing not later than thirty (30) days after the date of publication of this notice in the 
D.C. Register, to the Department of Health, Environmental Health Administration, Office 
of Enforcement, 5 1 N Street, N.E., Room 6036, Washington, D.C. 20002. Copies of these 
rules may be obtained from the above address. 
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DEPARTMENT OF HEATH 

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING 

The Director of the Department of Health, pursuant to the authority set forth in An Act to 
enable tlie District of Columbia to receive federal fiiiaiicial assistance under Title XIX of 
the Social Security Act for a medical assistance program, aiid for other purposes, 
approved December 27. 1967 (81 Stat. 744; D.C. Official Code 5 1-307. 02), 
Reorganization Plan No. 4 of 1996, and Mayor‘s Order 97-42, dated February 18, 1997, 
hereby gives notice of the adoption, on an emergency basis, of a new section 927 to 
Chapter 9 of Title 29 of tlie District of Columbia hluiiicipal Regulation (DCMR), 
entitled “Attendant Care Services.” These rules establish standards governing 
reimbursement by the District of Columbia Medicaid Program for attendant care services 
provided by qualified professionals to participants with mental retardation in the Home 
and Community-based Waiver for Persons with Mental Retardation and Developmental 
Disabilities (Waiver). These rules also establish Medicaid reiinburseineiit rates for 
attendant care services. 

On April 1 1, 2003, a notice of emergency and proposed rulemaking was published in the 
D. C. Register (50 DCR 2884). These emergency rules amend the previously published 
rules by adding a section to limit the number of hours a client may receive attendant care 
services duriiig a one year period to eiisure that total expenditures for all home and 
coniinunity-based services and other Medicaid services under the Waiver do not exceed 
the amount that would be iiicurred by the State’s Medicaid program for these individuals 
in an institutional setting. This cost neutrality requirement is included in the Waiver 
application approved by the Centers for Medicare and Medicaid Services (CMS), 
formerly ?lie federal Health Care Financing Administration. Emergency action is 
iiecessary for the immediate preservation of the heaitli. safety, and welfare of waiver 
participants who are in need of attendant care services. 

The emergency ruleinaltiiig was adopted on October 27, 2003 and will become effective 
one day after publication of this notice in the D C Rcgisler.. The emergency rules will 
remain in effect for one hundred aiid twenty d a y  or until February 24. 2004, unless 
earlier superseded by another emergency rulemalting 01 by publication of a notice of linal 
rulemaking in tlie D C‘ Register. 

The Director gives notice oftlie intent to take final rulemaking action to adopt these 
proposed rules not less then thirty (30) days from the date of publication of this notice in 
the D. C. ,Pegis/er.. 

Amend Title 29 DCMR by adding the follou ing new section 927 (Attendant Care 
Services) to read as follows: 
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SECTION 927 ATTENDANT CARE SERVICES 

927.1 Attendant care services shall be reimbursed by the Medicaid Program for 
each participant with mental retardation in the E-Iome and Community 
Based Waiver for Persons with Mental Retardation and Developmental 
Disabilities (Waiver) subject to the requirements set forth in this section. 

927.2 

927.3 

927.4 

927.5 

927.6 

Attendant care services shall consist of hands-on care, of both a supportive 
and health-related nature, specific to the needs of a medically stable, 
physically handicapped individual. Supportive services are those services 
which substitute for the absence. loss: diminution, or impairment of 
physical or cognitive function. 

Attendant care services eligible for reimbursement include, but are not 
limited to the following services: 

(a) Basic personal care including assistance with bathing and personal 
hygiene, dressing, grooming, lifting and transferring, feeding and 
bowel and bladder care; 

(b) Household services including assistance with meal preparation, 
shopping, cleaning and laundrj- which are incidental to the 
perforinaiice of care; 

(c) Cognitive services including assistance with money management, use 
of medications, and cueing with adaptive living skills; 

(d) Mobility services including escort and transporting the client; and 
(e) Health-related tasks iiicluding those medical tasks that can be 

performed by an unlicensed person or delegated to an unlicensed 
person by a licensed health professional to the extent permitted by 
State law. 

Attendant care services eligible for reimbursement may be provided in the 
followiiig settings: 

(a) An individual’s home; 
(b) A foster home; 
(c) A supervised apartment; 
(d) A non-institutional place of residence other than as described in (a) 

through (c) of this section as permitted by District law. 

Atteiidaiit care services are not reimbursable when anyone else in the 
household is capable of performing these services. 

Atteiidaiit care services shall be authorized and provided in accordance 
with each client’s individual habilitation plan (IHP) or individual support 
plan (ISP). 



927.8 

927.9 



927.12 

927.13 
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DEPARTMENT OF HEALTH 

NOTICE OF EMERGENCY AND PROPOSED RULEMAKING 

The Director of the Department of Health, pursuant to the authority set forth in an Act 
to enable the District of Columbia (the District) to receive federal financial assistance 
under Title XIX of the Social Security Act for a medical assistance program, and for 
othei purposes, approved December 27, 1967 (81 Stat.744; D.C. Official Code 5 1- 
307.02) Reorganization Plan No. 4 of 1496, and Mayor‘s Order 97-42, dated 
February 18, 1997, hereby gives notice of the adoption, on an emergency basis, of a 
new section 946 to Chapter 9 of Title 29 (Public Welfare) of the District of Columbia 
h4unicipal Regulatioiis (DCMR), entitled “Residential Habilitation Services.” These 
rules Zstablish standards governing reimbursement by the District of Columbia 
Medicaid program for resideiitial habilitation services provided by qualified 
professioiials to participants with mental retardation in the Home and Communjty- 
Based Waiver for Persons with Mental Retardation and Developmental Disabilities 
(Waiver). These rules also authorize Medicaid reimbursement for residential 
habilitation services for person with meiital retardation. 

Or1 July 11,2003, a notice of emergency and proposed ruleiliaking was published in 
the D C. Register (50 DCR 5595). These emergency and proposed rules supercede 
and replace the rules previously published 011 JUiy 1 1, 2003 by making several 
technical corrections, including clarifying that professioiial services may be provided 
by other service providers and requiring one year of experience for persons employed 
by the provider. Emergency action is necessary for the immediate preservation of 
the health, safety, and welfare of Waiver participants who are in need of residential 
habilitation services. 

The eiiiersency rulemaking was adopted on November 3, 2003 and will beconiz 
effective on the date of publicatioii of this notice of emergency and proposed 
ruleiliaking in the D C‘ Regisler. The emergency rules will remain iii effect for 120 
days or until March 2. 2004 unless superceded by publication of a Notice of Filial 
Rulemaking in the D. C Register, wl~ichever CO~XS first. 

The Director also gives notice of the iiiteiit to take final rulemaking action to adopt 
these proposed rules not less than thirty (30) days from the date of publication of this 
notice in the D. C. Regisler. 

Title 29 (Public Welfare)(May 1987) of the District of Columbia Municipal 
Regulations is amended by adding a new section 946 to read as follows: 

SECTION 946 RESIDENTIAL HABILITATION SERVICES 

946. I Residential habilitation sen  ices shall be reimbursed by the Medicaid 
Program for each participai-,t with nxntai retardation in the Home and 
Coniinunity Based Waiver for Persoiis with Mental Retardation and 
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(b) 1 :6 during sleeping, approximately 1O:OO p.m. to 6:00 a.m. 

946.10 

946.1 1 

946.12 

946.13 

The minimum daily ratio of on-duty, direct care staff to clients present 
in each GHMRP that serves clients who require training in basic 
independent-living skills shall be not less than the followiiig: 

(a) 1 :6 during tlie waking hours, approximately 6:00 a m .  to 2:00 pm.,  
when clients remain in the GHMRP during the day; 

(b) 1 :4 during the period of approximately 2 : O O  p.m. to 1O:OO pm. ,  
and 

(c) 1 :6 during sleeping hours, approximately 1O:OO p.m. to 6:OO a.m. 

The iniiiimuni daily ratio of on-duty direct care staff to clients in each 
GHMRP that serves clients who are in day programs such as sheltered 
workshops, vocational training, supported or competitive employment 
programs, and who have acquired basic independent-living and 
survival skills shall not be less than 1 :6 at all times that clients are in 
the GI-IMRP. 

The niinimuiii daily staffing levels set forth in sections 946.9 through 
946.1 1 in each GHMRP shall be increased if required by the client, as 
indicated in the client’s IHP or ISP. 

Each provider of residential habilitation services shall: 

(a) Be a non-profit or other business entity; 
(b) Be a member of tlie interdisciplinary team; 
(c) Have a current District of Columbia Medicaid Provider Agreement 

that authorizes the provider to bill for residential habilitation 
services under the Waiver; 

(d) Maintain a copy of the most recent IIIP or ISP approved by the 
Department of Human Sert ices. Mental Retardation and 
Developmental Disabilities Adiiiiiiistration (MRDDA) for each 
client; 

provision of residential services: 

and properly supervised: 

IHP or ISP; 

pursuant to these rules; 

with the standards established by the federal Centers for Disease 
Control and Prevention (CDCI; 

(e) Have a current Human Care Agreement with MRDDA for the 

(Q Ensure that all residential habilitation services staff are qualiiied 

(g) Ensure that the services provided are consistent with the client’s 

(11) Offer tlie Hepatitis R vaccination to each person providing services 

(i) Provide staff training in infection control procedures consistent 
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(j) Ensure that each staff member or employee has been screened for 
communicable disease six months prior to providing services to 
any client, in accordance with the guidelines issued by the CDC, 
and that each employee or staff member is certified to be free of 
cominunicable disease; and 

reporting of unusual incidents, liuinan rights. behavior 
management and protection of clients’ funds. 

(k) Ensure compliance nith all of MRDDA’s policies governing 

946.14 Each person providing residential habilitation services for a provider 
under section 946.13 shall meet all of the following requirements: 

(a) Be at least eighteen ( I  8) years of age; 
(b) Be screened annually for coniinunicable disease, according to the 

guidelines issued by tlie CDC and demonstrate that he or she is 
free of communicable disease: 

(c) Be able to read and write the English language; 
(d) Agree to carry out tlie responsibilities to provide residential 

habilitation services consistent with the client’s IHP or ISP; 
(e) Have a high scliool diploma or general educatioiial development 

(GED) certificate; 
(f) Have a minimum of one year work experience; and 
(g) Comply with the requirements of tlie Health-Care Facility 

Uiiliceiised Personnel Criminal Background Check Act of 1998, 
effective April 20, 1999 (D.C. Law 12-238), as amended by the 
Health-Care Facility Uiiliceiised Personnel Criminal Background 
Check Amendment Act of2002, effective April 13, 2002 (D.C. 
Law 14-98: D.C. Official Code 6 44-551 et seq.). 

946.15 Each client’s case inaiiager shall monitor the delivery of services by 
conducting visits at least eight (8) times per calendar year to ensure 
that services are delivered in accordance with the IHP and ISP. 

946.16 Each provider of residential habilitation services shall inaiiitaiii 
progress notes monthly or more frequently if indicated, conduct 
periodic reviews of progress and maiiitaiii financial records of 
expenditures of public funds for each client. 

946.17 Each provider of residential habilitation services shall inaiiitaiii all 
records and reports for at !east six (6) years after the client‘s date of 
discharge. 

946.18 Residential habilitation services shall not be reiiiibursed when 
provided by a member of the client‘s family. 

946.19 Reiiiibursement for residential habilitation services shall not include: 
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(a) The cost of room and board; 
(b) The cost of facility maintenance, upkeep and improvement; or 
(c) Activities or supervision for which a payment is made by a source 

other then Medicaid. 

946.20 The reimbursement rate for residential habilitation services shall be as 
follows: 

(a) 
(b) 

$103 .OO per diem, without an acuity adjustment; or 
$13 5 .OO per diem, iiicludiiig an acuity adjustment. 

946.21 Each client shall be screened by the Department of Human Services, 
Mental Retardation aiid Developmental Disabilities Administration 
(MRDDA) using the Health Risk Screening Tool (HRST). If, the 
client’s health care level is 3 or above as determined by the HRST, the 
rate shall include an acuity adjustment aiid reimbursement shall be 
made in accordance with section 946.20(b) of these rules. 

946.22 If the reimbursement rate includes an acuity adjustineiit as set forth in 
section 946.20(b) of these rules, skilled nursing services and 
preventative, consultative aiid crisis support services shall be subject to 
the followiiig limitations: 

(a) 

(b) 

Sltilled nursing services shall not be billed in excess of the 
initial assessment aiid one (1) visit per quarter; and 
Preventative, consultative aiid crisis support services shall not 
be billed in excess of the initial assessment and one (1) visit per 
quarter. 

946.23 Residential habilitation services shall not be billed coiicurreiitly with 
the following Waiver services: 

(a) Environmental Accessibility Adaptation; 
(b) Homemalcer; 
(c) Attendant care; 
(d) Family Training; 
(e) Independent Habilitation: 
(f] Personal Care Services; 
(g) Respite; 
(11) Chore; 
(i) Adult Companion; or 
6) Personal Emergency Response System (PERS). 
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946.24 Residential habilitation services shall not be billed when the client is 
hospitalized, on vacation or for any other period in which the client is 
iiot residing at the GHMRP. 

946.25 MRDDA shall be responsible for payment of nursing services for the 
administration of medication to clients when the client is unable to 
self- administer or take medication independently. Nursing services 
attributable to the administration of medication shall not be billed as 
Waiver services. 

946.99 DEFINITIONS 

When used in this section, the following terms and phrases shall have the meaiiiiigs 
ascribed: 

Client-an individual who has mental retardation and has been determined eligible to 
receive services under the Home and Community-Based Waiver for Persons with 
Mental Retardation and Developmental Disabilities (Waiver). 

Communicable Disease-that term as set forth in Section 201 of Chapter 2 of Title 22, 
District of Columbia Municipal Regulations. 

Direct Care Staff- individuals employed to work in the GHMRP who render the day- 
to-day personal assistance clients require in order to meet the goals of their IHP or 
ISP. 

Group Home for Mentally Retarded Persons or GHMRP- a comniunity residence 
facility. other than an intermediate care facility for persons with mental retardation, 
that provides a home-like environment for at least four (4) but no more than six (6) 
related or unrelated mentally retarded individuals who require specialized living 
arrangements and maintains necessary stdf,  programs, support services and 
equipment for their care and habilitation. 

Health Risk Screening Tool- a mechanism for evaluating and identifying the 
diagnostic and training needs required by the client to ensure the client’s health and 
safety in the least restrictive environment. 

Individual Habilitation Plan or IHP-that term as set forth in section 403 of the 
Mentally Retarded Citizens Coiistitutioiial Rights and Dignity Act of 1978, effective 
March 3. 1979 (D.C. Law 2-137; D.C. Official Code 5 7-1304.3). 

Individual Support Plan or ISP- the successor plan to the individual habilitation 
plan (HIP) as defined in the court-approved .Joy Evnnr Exit Plan. 
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