DISTRICT OF COLUMBIA REGISTER VOL. 55 - NO. 34 AUGUST 22 2008

OFFICE OF DOCUMENTS AND ADMINISTRATIVE ISSUANCES
NOTICE OF FINAL RULEMAKING

The Administrator of the Office of Documents and Administrative Issuances (ODAI),
pursuant to the authority set forth in the District of Columbia Documents Act, effective
March 6, 1979 (D.C. Law 2-153), hereby gives notice of the adoption of the following
amendment to Chapter 3 of Title 1 of the District of Columbia Municipal Regulations.
The purposes of the rulemaking are to amend 1 DCMR 8313.3 so that it is consistent with
the current structure of the DCMR, and to provide rules for citing subtitles. A Notice of
Proposed Rulemaking was published in the D.C. Register on June 27, 2008 at 55 DCR
7089. No comments were received a no changes have been made to the text of the rules
as they were proposed. These rules shall become effective on publication in the D.C.
Register.

1 DCMR Chapter 3, RULES OF THE OFFICE OF DOCUMENTS, is amended as
follows:

Subsection 313.3 is amended to read as follows:
313.3 The structure of the D.C. Municipal Regulations is the following:
1 MAYOR AND EXECUTIVE AGENCIES
3 ELECTIONS AND ETHICS
4 HUMAN RIGHTS
5 BOARD OF EDUCATION
6A POLICE PERSONNEL
7 EMPLOYMENT BENEFITS
8 UNIVERSITY OF THE DISTRICT OF COLUMBIA
9 TAXATION AND ASSESSMENTS
10 DISTRICTS COMPREHENSIVE PLAN (PART 1)
10 PLANNING AND DEVELOPMENT (PART 2)
11 ZONING

12 CONSTRUCTION CODES
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13B

14

15

16

17

18

19

20

20

21

22

22

23

24

25

26

27

28

29

30

31

BOILER AND PRESSURE VESSEL CODE
HOUSING
PUBLIC UTILITIES & CABLE TELIVISION

CONSUMERS, COMMERCIAL PRACTICES & CIVIL
INFRACTIONS

BUSINESS, OCCUPATIONS & PROFESSIONALS
VEHICLES & TRAFFIC

AMUSEMENTS, PARKS & RECREATION
ENVIRONMENT - CHAPTERS 1-39
ENVIRONMENT - CHAPTERS 40-70

WATER & SANITATION

PUBLIC HEALTH & MEDICINE

HEALTH CARE & COMMUNITY RESIDENCE FACILITIES
SUPPLEMENT

ALCOHOLIC BEVERAGES

PUBLIC SPACE AND SAFETY

FOOD AND FOOD OPERATIONS

INSURANCE

CONTRACTS AND PROCUREMENT
CORRECTIONS, COURTS & CRIMINAL JUSTICE
PUBLIC WELFARE

LOTTERY AND CHARITABLE GAMES

TAXICABS & PUBLIC VEHICLES FOR HIRE
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Subsection 313.9 is amended to read as follows:

313.9 The various divisions of the D.C. Municipal Regulations shall be designated in
the following manner:

(b) SUBTITLES - Consecutively in upper case Arabic letters throughout each
Title. (A,B,C,...);

(c) CHAPTERS - Consecutively in Arabic numerals throughout each title or
subtitle. (100.0, 200.0, 300.0, ...3400.0, 3500.0, ...);

313.10 The numbering system of the D.C. Municipal Regulations can be used to
identify the types of divisions contained in a citation. For example: 18 DCMR A

8235.6(a)(4) is subparagraph (4) of paragraph (a) of subsection 6 of section 35 of
chapter 2 of subtitle A of title 18 DCMR.
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DEPARTMENT OF HEALTH
NOTICE OF FINAL RULEMAKING

The Director of the Department of Health, pursuant to the authority set forth in An Act to
enable the District of Columbia to receive Federal financial assistance under Title XIX of the
Social Security Act for a medical assistance program, and for other purposes, approved
December 27, 1967 (81 Stat.744; D.C. Official Code § 1-307.02), Reorganization Plan No. 4
of 1996, and Mayor’s Order 97-42, dated February 18, 1997, hereby gives notice of the
adoption of a new section 1915 of Chapter 19 of Title 29 (Public Welfare) of the District of
Columbia Municipal Regulations (DCMR), entitled “Host Home Services.” These rules
establish standards governing reimbursement by the District of Columbia Medicaid program
for host home services provided by community homeowners and qualified professionals to
participants with mental retardation and developmental disabilities in the Home and
Community-based Services Waiver for Persons with Mental Retardation and Developmental
Disabilities (Waiver), which was by approved the U.S. Department of Health and Human
Services, Centers for Medicare and Medicaid Services, with an effective date of November
20, 2007.

A notice of emergency and proposed rulemaking was published on April 4, 2008 (55 DCR
003538). No comments were received. This rulemaking amends the April 4™ rules by
changing the allocation of the daily reimbursement rate between the host home and Contract
Provider and requiring each host home and Contract Provider to be certified by the
Department on Disability Services.

A notice of emergency and proposed rulemaking was published on July 4, 2008 (55 DCR
007322). No comments on the proposed rules were received. No substantive changes have
been made. These rules shall become effective on the date of publication of this notice in the

DC Register.

New section 1915 (Host Home Services) of Chapter 19 of Title 29 DCMR is added to read as

follows:

1915 HOST HOME SERVICES

1915.1 Host Home services shall be reimbursed by the District of Columbia Medicaid
Program for each participant in the Home and Community-based Services
Waiver for Persons with Mental Retardation and Developmental Disabilities
(Waiver) subject to the requirements set forth in this section.

1915.2 To be eligible for reimbursement, Host Home services shall be provided in a

Host Home that meets the Department on Disability Services (DDS)
Certification Standards as set forth in the Human Care Agreement between the
Host Home, the Contract Provider, and DDS.
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1915.3

19154

19155

1915.6

Each Host Home and supporting Contract Provider located out-of-state shall
be licensed and/or certified in accordance with the host state’s laws and
regulations and/or consistent with the terms and conditions set forth in an
agreement between the District of Columbia and the host state. Each out-of-
state Host Home and Contract provider shall comply with the following
additional requirements:

@) Remain in good standing in the jurisdiction where the program is
located;

(b) Submit a copy of the annual certification or survey performed by the
host state and provider’s corrective action to DDS;

(c) Allow authorized agents of the District of Columbia government,
federal government, and governmental officials of the host state full
access to all sites and records for audits and other reviews; and

(d) Successfully meet certification review requirements of DDS.

Host Home services shall only be available to a person with a demonstrated
need for training, assistance, and supervision, and shall be authorized and
provided in accordance with the person’s current Individual Habilitation Plan
(IHP) or Individual Support Plan (ISP) and Plan of Care.

Host Home services refer to a residential arrangement in which a homeowner
provides room, board, personal supports and assistance to a person in a Host
Home. The services provided by a Host Home shall include, but are not
limited to:

@) Room and board (not included in the Waiver reimbursement rate);

(b) Light homemaker tasks, such as assistance with meal preparation;

(©) Light chore tasks, such as assistance with laundry, shopping, and
general housekeeping;

(d) General supervision of the person as described in the IHP or ISP and
Plan of Care;

(e) Maintenance of medical records;

U] Maintenance of financial records;

(9) Maintenance of the IHP or ISP and Plan of Care;

(h) Assistance with attending health care appointments, including
coordinating, but not providing, transportation to and from the
appointments;

Q) Assistance with planning and attending community events; and

() Providing habilitative support in activities of daily living and/or
therapeutic goals and objectives as described in the IHP or ISP and
Plan of Care.

Host Homes services shall be administered by Supported Living Service or

Residential Habilitation Service providers, which in this section shall be
referred to as the Contract Provider. Each Contract Provider of Host Home
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1915.7

1915.8

1915.9

services shall be a social services agency as described in Chapter 19 of Title
29 (Public Welfare) of the District of Columbia Municipal Regulations
(DCMR), Section 1903.1. In addition, the Contract Provider agrees to:

€)] Be a member of the person’s interdisciplinary team;

(b) Have a current District of Columbia Medicaid Provider Agreement
that authorizes the provider to bill for Residential Habilitation Services
or Supported Living Services under the Waiver;

(©) Maintain a copy of the most recent IHP or ISP and Plan of Care that
has been approved by DDS for each person;

(d) Ensure that all persons associated with Host Home services are
qualified and properly supervised to include having a plan to provide
staff interpreters for non-English speaking individuals;

(e) Ensure that the service provided is consistent with the person’s IHP or
ISP and Plan of Care;

()] Offer the Hepatitis B vaccination to each person providing services
pursuant to these rules;

(9) Provide staff training in infection control procedures consistent with
the standards established by the Federal Centers for Disease Control
and Prevention;

(h) Ensure compliance with DDS policies governing reporting of unusual
incidents, human rights, behavior management, and protection of
person’s funds; and

Q) Comply with the requirements of the Health-Care Facility Unlicensed
Personnel Criminal Background Check Act of 1998, effective April
20, 1999 (D.C. Law 12-238), as amended by the Health-Care Facility
Unlicensed Personnel Criminal Background Check Amendment Act of
2002, effective April 13, 2002 (D.C. Law 14-98; D.C. Official Code §
44-551 et seq.).

Each person providing Host Home services shall meet all of the requirements
in Chapter 19 to Title 29 of the District of Columbia Municipal Regulations
(DCMR), section 1911, “Requirements for employees providing direct
services.”

Each person providing Host Home services agrees to cooperate and attend
mandatory trainings sessions provided by DDS and the Contract Provider and
to allow DDS case managers and other DDS employees free and unfettered
access to the Host Home.

The role of the Contract Provider in Host Home placement shall be to:
@) Receive and review packets submitted by the DDS requesting
development of a Host Home for a particular applicant;

(b) Respond to inquiries for Host Home development in a timely manner;
(©) Recruit appropriate Host Home settings for persons;
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1915.10

1915.11

(d)

(€)

()
(9)
(h)

(i)

()

Identify and develop on-going working relationships with needed local
professional resources (e.g., dentist, physician, psychiatrist,
psychologist, occupational therapist, physical therapist, etc.);

Provide for a minimum of one (1) visit by the participant to the
prospective home, one of which may be an overnight stay if more
visits are possible;

Coordinate transportation in cooperation with the DDS case manager
for visits to the prospective Host Home;

Participate in a person centered planning process to develop the
participant’s IHP or ISP and Plan of Care;

Arrange for essential supports to be in place prior to a participant’s
move into a Host Home setting, including provision of training to
support persons and provision of necessary supplies and equipment;
Arrange for non-essential but recommended and necessary supports to
be put into place subsequent to a participant’s move into a Host Home
setting; and

Provide information as needed to the participant and responsible party,
DDS and the Host Home.

The Contract Provider shall be responsible for coordinating compliance with
DDS policies and procedures governing reporting of unusual incidents, human
rights, behavior management, and protection of person’s funds using, but not
limited to, by the following means:

(a)
(b)
(©)

Contract Providers shall provide Host Homes with appropriate training
on DDS policies;

Contract Providers shall provide Host Homes with appropriate training
on incident reporting procedures; and

Contract Providers shall coordinate each incident investigation at Host
Homes.

The Contract Provider shall coordinate the delivery of professional services to
persons in Host Homes that may include, but are not limited to, the following
disciplines or services:

(a)
(b)
(©)
(d)
(e)
()
(9)
(h)
(i)
)
(k)

Health Care;
Dentistry;

Education;

Nutrition;

Nursing;
Occupational therapy;
Physical therapy;
Behavioral Support;
Community Supports;
Social work;

Speech, hearing and language therapy; and
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1915.12

1915.13

1915.14

1915.15

1915.16

1915.17

Q) Recreation.

The Contract Provider shall coordinate the use of transportation for persons in
Host Homes to day programs, places of employment, and/or community
outings as needed.

The Contract Provider shall coordinate general support monitoring at least
twice per month to update activity schedules, reviewing medical and other
appointments, making progress notes, and reviewing conditions in the Host
Home and the status of the person.

The Contract Provider shall coordinate health care monitoring for persons in
Host Homes including, at a minimum, monitoring by a registered nurse at
least every sixty (60) days for persons with no medications, and monthly for
charting, progress notes, and a general review of persons receiving
medications.

The Contract Provider shall provide respite to the caregiver and emergency
support up to a total of fourteen (14) days per year. If respite and emergency
support services are provided in the Host Home, then host home services
payments shall continue. If respite and emergency support services are
provided in another location, then the host home services percentage of the
reimbursement rate shall be paid to the Contract Provider.

Each Host Home and Contract Provider shall assist residents in the
acquisition, retention, and improvement of skills related to activities of daily
living, such as personal grooming, household chores, eating and food
preparation, and other social adaptive skills necessary to enable the person to
reside in the community. To accomplish these goals, the Host Home and
Contract Provider shall:

@ Within the first month of residence, use observation, conversation, and
other interactions as necessary to develop a functional analysis of the
person’s capabilities;

(b) Develop a plan with measurable outcomes using the functional
analysis, the IHP or ISP and Plan of Care, and other information
available to identify to the extent possible the skills necessary to
enable the person to reside in the community while maintaining the
person’s health and safety; and

(©) On a quarterly basis, report to the person, family, guardian, DDS Case
Manager on the programming and support provided to help the person
to achieve the identified outcomes.

Each Contract Provider of Host Home services shall ensure the coordination
of transportation services to enable the person to gain access to Waiver and
other community services and activities.
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1915.18

1915.19

1915.20

1915.21

1915.22

Each Contract Provider of Host Home services shall maintain all records and
reports for at least six (6) years after the person’s date of discharge.

The following individuals shall not be permitted to provide host home
services:

@) Legal guardian;
(b) Parent of a minor child; or
(©) Spouse.

The reimbursement rate for Host Home services is a daily inclusive rate based
on acuity of the participant. The acuity level will be determined by DDS based
on the results of the Support Intensity Scale or as documented in the person’s
ISP or IHP. The basic support rate shall be one hundred thirty-six dollars
($136.00) per day; the moderate support rate shall be one hundred fifty-three
dollars ($153.00) per day; and the intensive support rate shall be one hundred
ninety-six dollars ($196.00) per day. A specialized rate also shall be available
by negotiation for individuals with extraordinary medical support needs as set
by DDS with Department of Health, Medical Assistance Administration
approval. The host home services reimbursement rate shall include:

@ All training for Host Home workers;

(b) Programmatic supplies;

(©) Oral/topical medication management;

(d) General and administrative fees for waiver services;

(e) Relief of the caregiver and emergency support;

()] All direct support costs based on the needs of the individual; and

(0) Additional in-home supports from five (5) to twenty (20) hours per
week.

Forty (40) percent to fifty (50) percent of the daily reimbursement rate shall
be paid to the Host Home by the Contract Provider for support services. The
remaining fifty (50) percent to sixty (60) percent of the daily reimbursement
rate shall be retained by the Contract Provider for training, additional in-home
support services based on the needs of the individual, medication
management, general and administrative fees for waiver services, general
supervision, and relief and emergency coverage. The actual percentage of the
daily reimbursement rate allocated between the Host Home and Contract
Provider shall be negotiated between the parties based on the specific support
needs of the person.

Host Home services shall not be payable or be billed for the same day that the
following other Waiver services are provided to the person:

@) Supported Living;
(b) Residential Habilitation;
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(c) Personal Care;

(d) Live-In Caregiver;
(e) Respite; or

()] In-Home Supports.

1915.23 Host Home services shall not be payable or be billed when the person is
hospitalized, on vacation, or for any other period in which the person is not
residing at the Host Home.

1915.99 DEFINITIONS

When used in this section, the following terms and phrases shall have the meanings
ascribed:

Contract Provider — A Supported Living Service provider or Residential
Habilitation Service provider which, in accordance with this section, is administering
Host Home Services at a Host Home on behalf of a Homeowner.

Direct Care Staff — Individuals employed to work in the Host Home who render the
day-to-day personal assistance that person’s require in order to meet the goals of their
IHP or ISP and Plan of Care.

Individual Habilitation Plan (IHP) — That plan as set forth in section 403 of the
Mentally Retarded Citizens Constitutional Rights and Dignity Act of 1978, effective
March 3, 1979 (D.C. Law 2-137; D.C. Official Code § 7-1304.03).

Individual Support Plan (ISP) — The successor to the individual habilitation plan
(IHP) as defined in the 2001 Plan for Compliance and Conclusion of Evans v.
Williams.

Interdisciplinary Team — A group of persons with special training and experience in
the diagnosis and habilitation of mentally retarded persons who have the
responsibility of performing a comprehensive person evaluation while participating in
the development, implementation, and monitoring of the person’s IHP or ISP and
Plan of Care.

Homeowner — A person(s) who is(are) the primary owner or leasor of a residential
property. Evidence satisfactory to the Department on Disability Services of a title or
a lease must be provided annually or any time a move is proposed.

Host Home — The residence owned or leased by the Home Owner where the person
will reside for purposes of host home services under the Waiver.

Licensed Practical Nurse — A person who is licensed to practice practical nursing
pursuant to the District of Columbia Health Occupations Revisions Act of 1985,
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effective March 25, 1986, (D.C. Law 6-99; D.C. Official Code 8§ 3-1201 et seq.) or
licensed as a practical nurse in the jurisdiction where services are provided.

Person — An individual with intellectual and developmental disabilities who has been
determined eligible to receive services under the Home and Community-based
Services Waiver for Persons with Mental Retardation and Developmental Disabilities
(Waiver).

Plan of Care — A written service plan that meets the requirements set forth in section
1904.4 of Title 29 DCMR, is signed by the person receiving services, and is used to
prior authorize Waiver services.

Registered Nurse — A person who is licensed to practice registered nursing pursuant
to the District of Columbia Health Occupations Revisions Act of 1985, effective
March 25, 1986, (D.C. Law 6-99; D.C. Official Code § 3-1201 et seq.) or licensed as
a registered nurse in the jurisdiction where services are provided.

Waiver — Shall mean the Home and Community-based Services Waiver for Persons
with Mental Retardation and Developmental Disabilities as approved by the Council
of the District of Columbia (Council) and the U.S. Department of Health and Human
Services, Centers for Medicare and Medicaid Services (CMS), as may be further
amended and approved by the Council and CMS.

009083



DISTRICT OF COLUMBIA REGISTER VOL. 55 - NO. 34 AUGUST 22 2008

DISTRICT OF COLUMBIA
DEPARTMENT OF MOTOR VEHICLES

NOTICE OF FINAL RULEMAKING

The Director of the Department of Motor Vehicles, pursuant to the authority set forth in Section
1825 of the Department of Motor Vehicles Establishment Act of 1998, effective March 26, 1999
(D.C. Law 12-175; D.C. Official Code § 50- 904); Title VI1II of the Motor Vehicle and Safe
Driving Amendment Act of 2000, effective April 27, 2001 (D.C. Law 13-289; D.C. Official
Code 8§ 50-921); and Mayor's Order 03-58, effective April 21, 2003, hereby gives notice of the
adoption of amendments to Chapters 4 and 5 of Title 18 of the District of Columbia Municipal
Regulations (DCMR) (Vehicles and Traffic). The amendments provide for a permanent
prohibition on the issuance of special use identification tags (“temporary tags") by used car
dealers, limit the persons eligible to receive temporary tags from the Director, limit the total
number of dealer identification tags and dealer transport tags that may be issued to dealership
owners and salespersons, clarify title transfer procedures, and place additional reporting
requirements for the issuance of temporary tags. No comments were received and no changes
were made to the text of the proposed rules, as published together with a notice of proposed
rulemaking in the D.C. Register at 54 DCR 6993 on July 20, 2007. These final rules will be
effective upon publication of this notice in the D.C. Register.

Pursuant to section 801 of the Motor Vehicle and Safe Driving Amendment Act of 2000,
effective April 27, 2001 (D.C. Law 13-289; D.C. Official Code § 50-921) the proposed rules
were submitted to the Council of the District of Columbia ("Council™) for a forty-five (45) day
period of review (excluding weekends, holidays and days of Council recess). The forty-five (45)
day period of review expired on May 8, 2008 and the Council has taken no action. Therefore,
the rules are deemed approved.

Title 18, DCMR, is amended as follows:
A. Chapter 4, MOTOR VEHICLE TITLE AND REGISTRATION, is amended as follows:
1) Section 402, TRANSFER OF CERTIFICATE OF TITLE, is amended as follows:

(a) Subsection 402.8 is amended by striking the phrase "Only new car dealers and
used car dealers™ and inserting the phrase "Only new car dealers, used car
dealers, and their salespersons" in its place.

(b) By adding a new subsection 402.9 to read as follows:

402.9 Effective September 21, 2004, if all reassignment spaces on the back of a

certificate of title are filled in, a dealer may apply to the Director for a
Dealer's proof of ownership.
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2) Section 426, SPECIAL USE IDENTIFICATION TAGS, is amended by adding new
subsections 426.13 through 426.17 to read as follows:

426.13

426.14

426.15

426.16

426.17

Special use identification tags shall only be issued to persons submitting, in
addition to any other items required by the Director, the following:

(a) Bill of sale for the vehicle, if purchased from a car dealer;

(b) Signed certificate of title, or fax as provided by § 426.14, or other proof of
ownership satisfactory to the Director; and

(c) Proof of sufficient insurance coverage.

Any dealer or financing company may fax a copy of a vehicle's title or dealer's
proof of ownership, front and back, to the Department to establish proof of
ownership as required by 8 426.13(b); except that the Department reserves the
right to require the submission of the original documents.

The Director shall not issue special use identification tags to residents of
Maryland or Virginia, except as provided in 8 426.16.

Any dealer registered in the District of Columbia or their agent may obtain a
special use identification tag by appearing at the Department on behalf of a
customer from any jurisdiction; provided, that the customer authorizes the
dealer to act as their agent by signing the form provided to the dealer by the
Department.

If a vehicle displaying a valid special use identification tag fails motor vehicle
safety or emissions inspection, the initial special use identification tag may be
removed by the DMV inspection station staff and a replacement special use
identification tag may be issued.

3) Section 427, DEALER IDENTIFICATION TAGS, is repealed.

B. Chapter 5, MOTOR VEHICLE DEALERS, is amended as follows:

1) Section 500, GENERAL PROVISIONS, is amended by adding new subsections
500.5 through 500.7 to read as follows:

500.5 No dealer may accept an open assignment of a motor vehicle title or bill of sale

that does not identify the dealer as the purchaser or assignee of the motor vehicle.

500.6 A dealer shall inform the Department of any change in business ownership or

location within five (5) business days of any such change.
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500.7 All dealers or their agents shall attend any mandatory training required by the
Department after receiving notice of the training sent by regular mail to the
address on the dealer's registration; except for good cause shown as determined
by the Director.

2) Section 501, REGISTRATION OF DEALERS, subsection 501.3 is amended to read
as follows:

501.3 A person may apply to the Director for registration as a car dealer provided, in
addition to all other applicable requirements of this Title, that person:

(a) Has a valid motor vehicle dealer's business license;

(b) Has a valid federal tax identification number;

(c) Has a valid certificate of occupancy in the dealer's name;

(d) Is actively engaged in buying, selling, and exchanging vehicles; and

(e) Has an established place of business that is located on a street or avenue.

3) Section 502, APPLICATION FOR DEALER REGISTRATION, is amended as
follows:

a) Subsection 502.2 is amended by adding new paragraphs (e) and (f) to read as
follows:

(e) A copy of the dealer's business license; and
(F) A copy of the salesperson's license for each salesperson.
b) Subsection 502.7 is amended to read as follows:
502.7 Dealer registrations shall expire on October 31 of each year.
4) Section 503 is amended to read as follows:
503 DEALER IDENTIFICATION TAGS
503.1 Dealer identification tags issued to a registered dealer shall be used solely for the
purpose of operating vehicles owned by the dealer, if directly in furtherance of the

business of the dealer, and only by the following persons:

(a) The dealer, provided they carry proof of dealer registration at the time of
operation;
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503.2

503.3

503.4

503.5

503.6

503.7

(b) The dealer's salesperson, provided they carry their salesperson's license at the
time of operation; or

(c) The dealer's customer, provided:

(1) The customer is accompanied by the dealer or the dealer’s salesperson and
such person carries proof required by (a) or (b) at the time of operation; or

(2) The vehicle displays a temporary registration certificate issued to that
customer, as provided in § 503.8.

Dealer transport tags may be issued to a registered dealer for use solely by a
dealer's subcontractor, or the subcontractor's employee(s), provided:

(a) The tags are used in connection with the repair or improvement of the vehicle;

(b) The vehicle is being operated between the dealership and the repair location;
and

(c) The operator carries either proof of a contractual relationship regarding such a
repair, or an affidavit, signed by the dealer, that states the repair location and
that the condition in (a) is satisfied.

A dealer identification tag or dealer transport tag shall be displayed on the rear of
a motor vehicle when in use.

Dealer tags shall be issued as follows:

(@) Two (2) dealer tags per dealer, with a maximum of four (4) tags per business;
(b) One (1) dealer tag per salesperson (other than owner); and

(c) Two (2) dealer transport tags per business.

A dealer may replace no more than one (1) lost or stolen dealer identification tag
or dealer transport tag every six (6) months, upon proof of the filing of a police
report or other proof satisfactory to the Director. The Director may waive the time
limitation of this subsection for good cause shown.

A dealer shall have motor vehicle insurance that covers the number of vehicles
that can be operated using all the dealer tags and dealer transport tags issued to

that dealer.

Dealer tags and dealer transport tags shall expire on October 31 of each year.

009087



DISTRICT OF COLUMBIA REGISTER VOL. 55 - NO. 34 AUGUST 22 2008

503.8 Whenever a vehicle is furnished by a dealer to a person for the purpose of

5)

6)

demonstration or testing and the vehicle is not occupied by an employee of the
dealer, a Temporary Registration Certificate, issued to that person by the dealer,
shall be affixed to the windshield of the vehicle as provided in § 505.
Section 505, TEMPORARY REGISTRATION FORMS, is amended as follows:
a) Subsection 505.5 is repealed.
b) By adding a new subsection 505.14 to read as follows:
505.14 A dealer shall make a copy of the driver's license of any customer issued a
Temporary Registration Certificate pursuant to 8 505.6. The copy shall be
submitted together with the Notice of Issuance as provided in § 505.10.

Section 506, SPECIAL USE IDENTIFICATION TAGS, is amended as follows:

a) Subsection 506.1 is amended by inserting the phrase "new car" before the word
"dealer".

b) Subsection 506.2 is amended by striking the word "sets".
c) Subsections 506.3 and 506.4 are repealed.
d) Subsection 506.5 is amended as follows:

(A)  Paragraph (b) is amended by striking the figure "one (1)" and inserting the
figure "five (5)" in its place.

(B)  Paragraph (c) is repealed.

e) Subsection 506.10 is amended to read as follows:

506.10 The duplicate copy of the special use certificate, the information received
by the new car dealer in accordance with § 506.6, together with an itemized
bill of sale that includes the amount of all applicable taxes and fees required
for the vehicle's registration, shall be retained at the dealer's registered
location for at least two (2) years.

f) Subsection 506.11 is repealed.

g) By adding new subsections 506.12 through 506.17 to read as follows:

506.12  Any dealer issuing a special use identification tag to a customer must

electronically submit the vehicle identification number, make, model and
year of vehicle, special identification tag number, insurance information,
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the customer's name and address, and the driver's license number of the
person operating the vehicle from the dealer's location, to the Department
within one (1) business day of the sale.

506.13  All special use identification tags in the possession of the dealer shall be
kept in a secure location at the dealer's registered place of business and
presented to the Department upon request.

506.14 A dealer is entitled to replace any lost or stolen special use identification
tag no more than once every six (6) months; except for good cause as
determined by the Director.

506.15 No dealer shall issue a special identification tag for a vehicle not sold by
that dealer.

506.16  No dealer shall issue a second or subsequent special use identification tag to
the same customer for the same vehicle without written approval from the
Director.

506.17 A dealer may issue special use identification tags for used cars only if the

dealer's sale of used cars is incidental to the sale of new cars and the used
cars are displayed on the same lot as new cars.
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PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA
1333 H STREET, N.W.,, SUITE 200, WEST TOWER
WASHINGTON, D.C. 20005

NOTICE OF FINAL RULEMAKING

FORMAL CASE NO. 1061, IN THE MATTER OF THE APPLICATION OF
WASHINGTON GAS LIGHT COMPANY FOR A CERTIFICATE OF AUTHORITY
AUTHORIZING IT TO ISSUE DEBT SECURITIES AND PREFERRED STOCK

1. The Public Service Commission of the District of Columbia (*Commission”) hereby
gives notice pursuant to District of Columbia Official Code § 2-505," of its final rulemaking action
taken approving the Application filed by Washington Gas Light Company (“WGL”) for authority to
issue debt securities.

2. On June 13, 2008, WGL filed an Application requesting expedited review of the
Application under Chapter 35 of the Commission’s rules and authority to issue or amend tariffs or
issue stock or evidences of indebtedness.® Specifically, WGL seeks authority to issue and sell one
or more series of debt securities or preferred stock in an aggregate amount not to exceed
$356,500,000 for a three-year period beginning October 1, 2008 and ending September 30, 2011.

3. A Notice of Proposed Rulemaking was published in the D.C. Register on June 27,
2008 at 55 D.C. Reg. 7119-7120.* No comments were filed. Thus, in accordance with Chapter 35,
the Application was deemed approved as of August 6, 2008.°> A copy of WGL’s Application may
be obtained by contacting Dorothy Wideman, Commission Secretary, Public Service Commission of
the District of Columbia, 1333 H Street, N.W, 2" Floor, West Tower, Washington, D.C. 20005 or
from the Commission’s website at www.dcpsc.org.

! D.C. Official Code § 2-505 (2001 Ed.).
2 Formal Case No. 1061, In the Matter of the Application of Washington Gas Light Company for a
Certificate of Authority Authorizing it to Issue Debt Securities and Preferred Stock (“F.C. 1061”), filed June 13,
2008 (“WGL Application™).

s 15 D.C.M.R. § 3501.1.
4 55 D.C. Reg. 7119-7120 (June 27, 2008).
> 15 D.C.M.R. § 3501.9 (2000), states in pertinent part that [i]f no objection to the application is filed...then the

tariff issuance...is deemed approved.
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OFFICE OF TAX AND REVENUE

NOTICE OF FINAL RULEMAKING

The Office of Tax and Revenue (OTR), pursuant to the authority set forth in the D.C. Official
Code § 1-204.24c, as amended by Section 155 of the District of Columbia Appropriations Act,
2001, approved November 22, 2000 (114 Stat. 2476; Pub. L. 106-522) and the Office of the
Chief Financial Officer Financial Management and Control Order No. 00-5, effective June 7,
2000, hereby gives notice of its intent to adopt new Ballpark Sales Tax regulations.

The final regulations add new section 486 to Chapter 4, SALES AND USE TAXES, of Title 9 of
the District of Columbia Municipal Regulations. The final regulations provide rules under
Chapter 20 of Title 47 of the D.C. Official Code interpreting the Ballpark Sales Taxes imposed
by the Ballpark Omnibus Financing and Revenue Act of 2004, approved by the Mayor on
December 29, 2004 as they apply to public events including baseball games, baseball-related
events and exhibitions performed at the new Ballpark.

The proposed version of this rulemaking was published in the May 9, 2008, edition of the DC
Register at 55 DCR 5468. No comments were received concerning the proposed rulemaking.
This final rulemaking is identical to the initial text of the proposed rulemaking. This final
rulemaking, as set forth below, shall become effective upon publication in the DC Register.
The principal author of these regulations is Michael J. Cooper (202) 442-6500. However, other

personnel from OTR and the Office of the General Counsel at OTR participated in their
development.

The following new section 496, BALLPARK SALES TAXES UNDER PERMANENT
BASEBALL ACT, is added to Chapter 4 of Title 9 DCMR:
SECTION 496- BALLPARK SALES TAXES (PERMANENT BASEBALL ACT)
DISTRICT OF COLUMBIA MUNICIPAL REGULATIONS
TITLE 9 TAXATION AND ASSESSMENTS

CHAPTER 4 — SALES AND USE TAXES
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496.1

496.2

In general. The regulations in this section apply for purposes of the Ballpark sales taxes
described in section 110 of the Ballpark Omnibus Financing and Revenue Act of 2004 (“Act”).

Question 1: What does the term “Ballpark” mean under the Act?

Answer 1: For the calendar year 2008 and thereafter, the term “Ballpark™ means the stadium
constructed on the site described in D.C. Official Code 8§ 47-2002.05(a)(1)(B), the facilities
constructed on the site that are part of or physically connected to that stadium, the parking
facilities, and the facilities and improvements on that site that provide service vehicle and fan
access.

Ticket Sales Under the Act for the Ballpark.

Question 1: What is the total rate of Ballpark sales tax imposed on tickets sold for any public
event held at the Ballpark?

Answer 1: District law, as amended by the Act, imposes a total sales tax of 10% on the gross
receipts derived by any person from ticket sales to any public event held at the Ballpark unless
exempted under D.C. Code § 47-2001 (n)(1)(H). This total sales tax of 10% (“the 10% sales
tax”) is the sum of the general sales tax of 5.75% imposed by D.C. Official Code 847-2002, plus
an additional sales tax of 4.25%. D.C. Official Code § 47-2002, 2002.05(b),(d)(2).

Question 2: Who qualifies as a “person” referred to in Answer 1?

Answer 2: A person referred to Answer 1 is (a) any individual, trust, estate, partnership,
association, company, corporation, or other entity that sponsors a public event to be performed at
the Ballpark (“Sponsor”), and (b) any such person other than the Sponsor (whether related or
not) that is engaged or allowed by the Sponsor to sell tickets to that event (including an agent or
independent contractor) and any sub-agent or independent contractor thereof. Thus, the
obligation to collect the 10% sales tax applies, for example, whether the sale takes place at a box
office or over the phone or on the Internet and whether the seller is a professional baseball team
or is an agent selling on behalf of such a team.

Question 3: Under the Act, what is a public event that is performed at the Ballpark?

Answer 3: A public event performed at the Ballpark includes baseball games, baseball-related
events and exhibitions, Special Events, and Commission Events.

Question 4: What is a Special Event or a Commission Event?
Answer 4: A Special Event is performed pursuant to a Rental Promotion Agreement promoted
or managed by third parties under a contract with the Washington Nationals (the “Team”), as

described in Section 2.3(b) of the Lease Between the D.C. Sports and Entertainment Commission
(“Commission”) and Baseball Expos, L.P., dated March 6, 2006 (the “Lease”).
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A Commission Event is an event other than a professional baseball game sponsored, promoted,
or facilitated by the Commission, as described in Section 8.2 of the Lease.

Question 5: Does the 10% sales tax apply to ticket sales made by the Team or the Commission
to a person that intends to resell those tickets at retail to third parties?

Answer 5: Yes. D.C. Official Code 8 47-2002.05(b) and (d)(2) requires the Team, the
Commission, or any other person described in Answer 2, to collect the tax on the gross receipts
that it derives from selling tickets to any public event at the Ballpark, regardless of whether the
tickets are sold to a person who resells the tickets to another person. Therefore, D.C. Official
Code 847-2001(n)(1) (which exempts from sales tax certain sales of tangible personal property
intended for resale) does not apply to the above sales.

Question 6: Assume the Team contracts with an agent to sell baseball tickets to the public on the
Team’s behalf. The agent does not acquire title to the tickets. Assume the agent sells a baseball
ticket for a total of $110, which includes $10 of sales tax, and pays the $110 to the Team. How
much of the $110 received by the Team from the agent is subject to sales tax?

Answer 6: Under District law the $10 of tax is not subject to sales tax. D.C. Official Code §47-
2001(p)(2)(D). Thus, the Team must pay a 10% sales tax only on the $100 and must pay to the
District the $10 of sales tax received from the agent.

Question 7: Assume the same facts as in question 6, except that the Team pays the agent a
commission in exchange for the agent’s services. Does District law levy the 10% sales tax on
the total gross receipts from ticket sales made by the agent or on those receipts less the
commission paid to the agent?

Answer 7: District tax regulations provide that discounts allowed to a sales agent as
compensation for ticket sales are selling expenses. Therefore, the Team cannot deduct discounts
and similar compensation in determining the amount of gross receipts subject to sales tax. See
D.C. Mun. Regs. tit. 9, 8430.4 (1998). Thus, District law levies the 10% sales tax on the total
gross receipts derived by the Team from the sale of the tickets without any reduction for the
agent’s commission.

Question 8: Assume that the agent has a contract with the Team to sell tickets and to receive a
5% commission from the Team on the gross receipts from the sale. For purposes of calculating
the agent’s commission, gross receipts from the sale of the tickets do not include the tax included
in the price of the tickets. The agent sells the tickets for a total price of $110 which includes $10
of sales tax (10% of $100). The agent retains $5 as its commission (5% of $100) and pays $105
to the Team. What are the total gross receipts subject to the sales tax, and how much sales tax
must be paid by the Team?

Answer 8: The total gross receipts subject to the 10% sales tax are $100, and therefore, the
Team must pay $10 (10% of $100) of sales tax to the District.
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Question 9: Assume the same facts as in Question 8, except the agent conducts no business and
has no physical presence in the District. Are the ticket sales made by the agent under these facts
still subject to the 10% sales tax?

Answer 9: Yes. The agent’s activities are imputed to the Team which does have a physical
presence in the District. The Team will be responsible for that tax as the principal.

Question 10: Assume the Team licenses to a corporation a private suite containing ten seats at
the Ballpark for the Major League Baseball (“MLB”) season at a cost of $30,000. As a condition
of the license, the Team requires that the corporation buy season tickets for the ten seats at a cost
of $81,000 ($100 face value per ticket x 10 seats x 81 games). On what amounts does District
law impose the 10% tax on tickets?

Answer 10: The 10% sales tax on tickets applies only to the $81,000. No sales tax applies to the
remaining $30,000 of gross proceeds because that amount is not paid for the right to enter the
Ballpark. See D.C. Official Code 8§ 47-2002.05(a)(4) (defining the term “ticket”). Instead, the
$30,000 is for the long-term right to use real property, the suite. District law only imposes sales
tax on the proceeds from leases of “tangible personal property,” not real property. See D.C.
Official Code 847-2001(n)(1)(F).

Question 11: Assume the same facts as in question 10, except the Team licenses to a corporation
a private suite at the Ballpark for a flat fee of $111,000. In addition to obtaining the use of the
suite, the payment of that fee entitles ten individuals designated by the corporation to be admitted
to the Ballpark for each game during the MLB season? Does the term “ticket” include the right
to enter the Ballpark as a result of licensing a private suite at the Ballpark?

Answer 11: Yes. D.C. Official Code § 47-2002.05 (a)(4). The 10% sales tax on ticket sales
applies to that portion of the gross receipts received by the Team from selling, leasing, or
licensing private suites at the Ballpark that are attributable to the face value of the admission
tickets for seats in those suites.

For example, assume that the face value of an admission ticket for a seat in that suite is $100 per
game. Since the Team will play 81 homes games at the Ballpark during the regular season, the
amount of gross receipts subject to the 10% sales tax will be $81,000 (10 seats x $100 per game
x 81 games). The Team would collect and pay over this sales tax to the District. No sales tax
applies to the remaining $30,000 of gross proceeds because those proceeds are not paid for the
right to enter the Ballpark.

Question 12: On what amount is the 10% tax on the sale of baseball tickets imposed if the face
value of the admission tickets for seats in a private suite is substantially below an arm’s length
sales price?

Answer 12: If the face value of the admission tickets for seats in a private suite is substantially
below an arm’s length sales price, the Office of Tax and Revenue (“OTR?”) shall increase the
portion of the total gross receipts received for the private suite that is attributable to the seats to
reflect an arm’s length price on which the 10% sales tax will be imposed.
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496.3

Question 13: When does the 10% sales tax imposed by District law begin to apply to sales of
tickets to public events at the Ballpark?

Answer 13: The 10% sales tax on tickets applies to any tickets sold for public events that are
held at the Ballpark during the calendar year 2008 and thereafter unless exempted under D.C.
Code § 47-2001(n)(1)(H)..

Sales of Tangible Personal Property and Services at the Ballpark Under the Permanent
Baseball Act.

Question 1: What Ballpark sales tax applies to gross receipts from sales by any person of
parking or storing motor vehicles (“parking”) during such times as reasonably relate to the
performance of baseball games or baseball-related events and exhibitions at the Ballpark.

Answer 1: The rate is 12% on sales of such parking including valet parking services. D.C.
Official Code 8847-2002(1), 2002.05(d)(4).

Question 2: What Ballpark sales taxes apply to gross receipts from sales at the Ballpark by any
person of (a) services enumerated in D.C. Code § 47-2001(n)(1) other than parking (“other
enumerated services”), (b) food and drink prepared for immediate consumption (“food and
drink”) at the Ballpark, (c) beer, wine, and spirituous or malt liquors (“alcoholic beverages”) sold
for consumption at the Ballpark, and (e) tangible personal property other than the above food and
drink and alcoholic beverages (“other tangible personal property”), during such times as
reasonably relate to the performance of baseball games or baseball-related events and exhibitions
at the Ballpark.

Answer 2: 10% on sales of other enumerated services at the Ballpark, 10% on sales of food and
drink at the Ballpark, 10% on alcoholic beverages consumed at the Ballpark, and 10% on sales of
other tangible personal property at the Ballpark. D.C. Official Code 8847-2002(3)(A)-(B),
2002.02(2)(A-B), 2002.05(c). The total sales tax of 10% (“the 10% sales tax”) on sales of other
enumerated services and on sales of other tangible personal property is the sum of the general
sales tax of 5.75% imposed by D.C. Official Code 847-2002, plus an additional sales tax of
4.25%. D.C. Official Code § 47-2002, 2002.05(c),(d)(3).

Question 3: When are services described in Question 2 considered sold at the Ballpark for
purposes of the Act?

Answer 3: Services are considered sold at the Ballpark for purposes of the Act when those
services are performed at the Ballpark.

Question 4: Do the rates in Answers 1 and 2 apply to sales only on days when baseball games or

baseball-related events or exhibitions are scheduled at the Ballpark, or do they also apply to any
other days that reasonably relate to such games, events, or exhibitions at the Ballpark?
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Answer 4: These rates apply to sales at the Ballpark of the items described in Questions 1 and 2,
on or after March 30, 2008, during such times that reasonably relate to the performance of
baseball games or baseball-related events or exhibitions at the Ballpark.

Question 5: When are sales of the items described in Questions 1 and 2 considered to be
reasonably related to the performance of baseball games or professional baseball-related events
and exhibitions at the Ballpark?

Answer 5: Whether or not these sales are considered reasonably related to baseball games or
baseball-related events and exhibitions performed there is a factual question. In general, except
for sales of parking described in Question 22 below, such sales reasonably relate to the
performance of baseball games or baseball-related events and exhibitions at the Ballpark if
made: (a) on any day during the Major League Baseball (“MLB”) season, and (b) on any day in
the off-season that a baseball game or baseball-related event or exhibition is held at the Ballpark.
However, other enumerated services performed at the Ballpark during the off-season

that are necessary or desirable to permit the performance of such games, events, or exhibitions
there, even if done in the off-season, are sales of services reasonably related to such baseball
games and baseball-related events or exhibitions. Examples would include real property
maintenance services performed on the baseball diamond or the outfield grass.

Question 6: What is the MLB season, and what is the off-season?

Answer 6: The MLB season begins on the earliest day of the calendar year on which the first
regular season game is scheduled to be played by any MLB team. The season ends immediately
after the last day that any regular season game is played by a MLB team during that year. If the
Team qualifies for post-season play, the MLB season shall continue until the day after the Team
completes post-season play. However, the MLB season does not include any day on which a
Special Event or Commission Event is performed at the Ballpark, provided that no professional
baseball game is also scheduled to be played at the Ballpark on that day.

The off-season includes any day during the year that is not part of the MLB season.

Question 7: Under the Act what do the words “baseball games” performed at the Ballpark
mean?

Answer 7: Baseball games include Team home games during the regular MLB season, post-
season games, All-Star games, spring training games, and exhibition games performed by
professional baseball teams at the Ballpark. They also include baseball games performed at the
Ballpark by non-professionals.

Question 8: Under the Act what does the phrase “baseball-related events or exhibitions” at the
Ballpark mean?

Answer 8: Baseball-related events or exhibitions at the Ballpark include (a) Team practices that
are open to the public; (b) theme events organized by the Team’s fans or sponsors related to
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baseball; (c) Team-sponsored baseball, baseball clinics, fan-related events or activities; and (d)
similar occurrences related to amateur or college baseball sponsored by persons other than the
Team.

Question 9: What sales of other tangible personal property at the Ballpark during such times as
reasonably relate to the performance of baseball games or baseball-related events or exhibitions
at the Ballpark are subject to the 10% sales tax?

Answer 9: Sales by any person at the Ballpark subject to this 10% tax include sales of other
tangible personal property, such as, jerseys, memorabilia, novelties, pennants, souvenirs, and
other products (“souvenirs”) as well as electricity, heating oil, and natural gas.

Question 10: What rates of sales tax apply to sales of items described in Questions 1 and 2
during such times that do not reasonably relate to the performance of baseball games or baseball-
related events or exhibitions at the Ballpark?

Answer 10: The rates are 12% on sales of motor vehicle parking services, 5.75% on sales of
other enumerated services, 10% on sales of food and drink, 10% on sales of alcoholic beverages,
and 5.75% on sales of all other tangible personal property. D.C. Official Code 88 47-2002(1),
(3)(A)-(B), 2002.02(2)(A)-(B). These taxes must be reported and paid over the District
separately from Ballpark sales taxes. See D.C. Mun. Regs. Tit.9, §496.4 (2008).

Question 11: Assume the Team grants a vendor the right to sell souvenirs at the Ballpark during
the entire year including all periods that reasonably relate to the performance of baseball games
or baseball-related events or exhibitions (“Baseball Times”) at the Ballpark. In exchange for this
right, the vendor must pay a royalty to the Team. On whom does District law impose the 10%
sales tax?

Answer 11: The vendor must collect and pay over to the District the 10% Ballpark sales tax on
the total gross receipts (unreduced by any royalties paid to the Team) derived from sales of
souvenirs during Baseball Times. The vendor must collect and separately pay over a 5.75%
sales tax on such gross receipts in case of sales made during any other times. See D.C. Mun.
Regs. Tit.9, §496.4 (2008).

Question 12: Do sales of other tangible personal property at the Ballpark include sales by the
Team of the media distribution rights to baseball games at the Ballpark or sales by the Team of
the rights to televise, broadcast, transmit, record, advertise, promote, or create descriptions or
accounts, of baseball games held at the Ballpark?

Answer 12: No. Sales of these rights at the Ballpark during Baseball Times do not qualify as
sales of other tangible personal property. They are sales of intangible property rights. Therefore,
the 10% sales tax on gross receipts from sales of other tangible personal property at the Ballpark
does not apply to sales at the Ballpark of the above rights.
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Question 13: Do sales at the Ballpark of, for example, films, sound recordings on CDs, or video
tapes, or other storage media of baseball games during Baseball Times qualify as sales of other
tangible personal property subject to the 10% Ballpark sales tax?

Answer 13: Yes, except for rentals of these items to theatres and radio and television
broadcasting stations. D.C. Official Code §47-2001(n)(1)(F).

Question 14: The Team owns the rights to sell temporary day-of-game electronic advertising in
designated areas inside the Ballpark. The Team retains the gross receipts from these sales. In
the case of electronic advertising the Team uses its own computer property (or property it
controls pursuant to its Lease of the Ballpark) to project the advertiser’s display on an electronic
scoreboard or other electronic billboard inside the Ballpark. Do sales by the Team of the right to
display such advertising qualify as sales at the Ballpark of other tangible personal property or of
other services subject to the 10% sales tax?

Answer 14: No. Under District law a “sale” includes any transaction for consideration in which
selected services are rendered or title or possession of tangible personal property is transferred by
any means including a rental, lease, license, or sale. D.C. Official Code 847-2001(q). Here, the
advertiser does not obtain direct use of the Team’s property or property under the Team’s
control. The fees derived by the Team from electronic advertising are received in exchange for
the Team displaying the advertiser’s message on an electronic scoreboard or billboard using the
Team’s own property (or property which it controls pursuant to the Lease). This act by the Team
is a service.

Before the passage of the Act, this type of service did not qualify as the sale of an information
service or any other “selected service” subject to District sales tax. D.C. Official Code 8847-
2001(n)(1), 2002. The Act generally does not expand the scope of services subject to the sales
tax to include electronic displays of advertisers’ messages. Therefore, the gross receipts received
by the Team from displaying electronically an advertiser’s message are not subject to the 10%
sales tax.

Question 15: Assume the same facts as in question 15, except the Team also owns the rights to
sell non-electronic, temporary day-of-game or permanent advertising and signage (*signs”) in
designated areas inside the Ballpark. Assume the designated areas include the outfield fences,
certain stadium walls, and other permanent structures erected intentionally for the purpose of
displaying the signs. Either the advertiser or the Team installs the signs in the designated areas.
Do sales by the Team of the right to display such signs qualify as sales at the Ballpark of other
tangible personal property or of other services subject to the 10% sales tax?

Answer 15: The signs are tangible personal property. By paying the Team, the advertiser
obtains the right to use space to display the signs in designated areas of the Ballpark that qualify
as real property. District law only imposes sales tax on gross receipts derived from renting or
leasing tangible personal property. Since the Team is renting real property rather than tangible
personal property, the Team is not subject to sales tax on gross receipts received from advertisers
to display signs in designated areas of the Ballpark. D.C. Official Code §47-2001(n)(1)(F).

009098



DISTRICT OF COLUMBIA REGISTER VOL. 55 - NO. 34 AUGUST 22 2008

Question 16: Assume the same facts as in question 15, except that the Team also sells the rights
to display signs on temporary structures inside the Ballpark.

The temporary structures are removed at the end of the MLB season or during public events at
the Ballpark not involving baseball games. Do sales by the Team of the right to display signs on
temporary structures inside the Ballpark qualify as sales of other tangible personal property or of
other services subject to the 10% sales tax?

Answer 16: The temporary structures are not real property but other tangible personal property.
Gross receipts received for the right to display advertising on these temporary structures are
payments for the right to use (rent) space on the temporary structures and therefore are sales of
tangible personal property subject to the 10% Ballpark sales tax.

Question 17: Assume the Team also sells advertising space in its game-day programs
(magazines). The programs are sold to fans attending a baseball game at the Ballpark. Are the
gross receipts derived by the Team from selling this advertising space or from selling game-day
programs subject to the 10% tax on sales of other tangible personal property?

Answer 17: Before the passage of the Act, District law did not impose its sales tax on gross
receipts from the sale of advertising space in game-day programs. Instead, it levied the sales tax
on gross receipts from sales to the ultimate consumer of programs containing that advertising.
D.C. Mun. Regs. tit.9, 8452.3 (1998). The Act does not change this result. Therefore, District
law requires the Team to pay the 10% Ballpark sales tax on gross receipts from sales of game-
day programs but not on gross receipts from the sale of advertising in those programs.

Question 18: The Lease between the Team and the Commission authorizes the Team to select a
third-party parking management company (“Parking Manager”) approved by the Commission to
manage and operate the parking facilities at the Ballpark in return for a parking management fee.
The Parking Contract requires the Parking Manager to make all parking spaces available to
parkers for a fixed charge during a block of hours beginning before and ending after any baseball
games, baseball-related events and exhibitions, Special Events, or Commission Events
performed at the Ballpark. The Lease provides that the Team will generally receive from the
Parking Manager the net parking revenues from any baseball game, baseball-related event or
exhibition, and Special Event. The Commission will receive the net parking revenues from
Commission Events, with certain adjustments and limitations. Net parking revenues are the
gross receipts from parking, less the sum of the parking management fee and any applicable sales
or other excise taxes.

Avre the parking gross receipts collected by the Parking Manager from selling parking (including
valet parking services, if any) at the Ballpark during Baseball Times or during the performance
of Special Events subject to District sales tax?

Answer 18: Yes. The Parking Manager must collect and pay over to the District a 12% Ballpark

sales tax on the total gross receipts derived by any person from selling at the Ballpark during
Baseball Times the above motor vehicle parking services. It must also collect and separately pay
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over to the District a 12% sales tax on parkers attending Special Events at the Ballpark. See
D.C. Mun. Regs. Tit.9, 8496.4 (2008).

Question 19: Since the Commission is an independent agency of the D.C. government and
exempt from all D.C. taxes, are the parking gross receipts collected by the Parking Manager from
selling parking during Commission Events performed at the Ballpark subject to District sales
tax?

Answer 19: Yes. Because the Parking Manager is not an instrumentality of the Commission and
is selling this parking, it must collect and pay over this 12% tax to the District.

Question 20: Since the Parking Manager collects a fixed charge per vehicle which includes both
the sales tax for parking and the parking management fee, how much of that charge is subject to
the 12% tax?

Answer 20: The total gross receipts subject to the 12% tax are equal to the total of the fixed
charges collected less only the embedded sales tax.

Question 21: Except for the block of hours reserved for parkers attending baseball games,
baseball-related events and exhibitions, Special Events, or Commission Events, the Lease
requires that the parking facilities at the Ballpark must be made available for public parking on a
monthly, hourly, or other basis. The Commission and the Team share the net parking revenues
from these sales of parking under a formula. Are the gross receipts received from these public
parkers subject to District sales tax?

Answer 21: Yes. The Parking Manager is responsible for collecting and paying a 12% sales tax
to the District on these receipts less only the embedded sales tax.

Question 22: s the parking sold by the Parking Manager in Question 21 reasonably related to
the performance of baseball games or baseball-related events or exhibitions, Special Events, or
Commission Events at the Ballpark?

Answer 22: No.

Questions 23: Assume the Team sells parking to baseball season ticket holders in lots and
garages not at the Ballpark, must the Team collect and pay over to the District the 12% Ballpark
sales tax on these sales?

Answer 23: Yes.

Question 24: In selling season tickets to professional baseball games, assume the Team also
offers season ticket holders the option of buying preferential parking at the Ballpark in lots
managed by the Parking Manager’s employees. The Team pays the parking management fee on
those sales to the Parking Manager and retains the balance of parking charge received for
preferential parking. Who is obligated to collect and pay over the sales tax on the receipts
attributable to parking?
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Answer 24: The Team must collect and pay over the 12% Ballpark sales tax on the total gross
receipts received from season ticket holders unreduced by the parking management fee paid to
the Parking Manager.

Question 25: Assume the Team licenses to a corporation a private suite at the Ballpark
containing 10 seats for use during the MLB season at a cost of $39,000. The Team also requires
the corporation to buy season tickets for the ten seats as a condition of receiving the license. Of
the $39,000, $30,000 is for the long-term right to use the suite, and $5,000 (which includes sales
tax) is for the cost of food provided by the Team. The remaining $4,000 (which includes sales
tax) is for parking provided to the suite occupants by the Team on Ballpark lots managed by the
Parking Manager. Is the cost of the food and the parking subject to sales tax?

Answer 25: Yes. The charges for food and parking are not charges for leasing, licensing, or
purchasing private suites. The $5,000 for food less the embedded tax is subject to the 10%
Ballpark sales tax, and the $4,000 for parking less the embedded tax is subject to the 12%
Ballpark sales tax.

Question 26: Assume the Team has granted a vendor (the “Concessionaire”) the right to operate
food and beverage concessions and provide catering services at the Ballpark during both the
MLB season and the off-season. The Concessionaire is neither an instrumentality nor a partner
of the Commission. The Concessionaire charges a sales price for food and beverages and
catering services that includes a sales tax. In exchange for this concession, the Team requires the
Concessionaire to pay it a certain percentage of the receipts derived by the Concessionaire from
selling the above food and beverages and catering services except during Commission Events.
Receipts for this purpose are an amount equal to the total gross receipts received by the
Concessionaire from selling the above items, minus the sales tax included in the sales price, and
minus certain other expenses incurred by the Concessionaire.

On what amount of receipts derived from sales at the Ballpark of food and beverages and
catering services during Baseball Times, must the Concessionaire pay the Ballpark sales tax?

Answer 26: The gross receipts subject to the 10% Ballpark sales tax are the total gross receipts
collected less the embedded sales tax with no reductions for any expenses incurred by the
Concessionaire or for any receipts paid by the Concessionaire to the Team.

Question 27: The Lease authorizes the Commission to receive generally all of the proceeds from
the sale of concessions at the Ballpark on the day of a Commission Event. Assume the same
facts as in Question 26, except that it is the Commission that has entered into an agreement with
the Concessionaire to share the proceeds from selling food and beverages and catering services
on the day of the Commission Event. Are gross receipts from the above sales subject to District
sales tax.

Answer 27: Yes. Since the Concessionaire is not an instrumentality of the Commission, gross

receipts subject to the sales tax are the total gross receipts collected less only the embedded sales
tax.
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Question 28: The Lease vests in the Team the management, operation, or maintenance of the
Ballpark. As part of its contractual obligations the Team is responsible for general maintenance.
This general maintenance includes trash removal, necessary repairs, and maintaining and
cleaning the Ballpark including lawns and landscaping services. The Team may enter into
contracts directly with vendors for the purpose of providing these services during both the MLB
season and the off-season.

Does the provision of these services by vendors during Baseball Times qualify as sales of “other
enumerated services” at the Ballpark that are subject to the 10% Ballpark sales tax?

Answer 28: Generally, the services of repairing tangible personal property and performing real
property maintenance and landscaping (which includes cleaning and trash removal) would
qualify as sales of “other enumerated services” at the Ballpark. See Answer 4 above. District
law would ordinarily require vendors rendering these services to charge a 10% Ballpark sales
tax, except no tax is imposed on charges for trash removal of recyclable material. D.C. Official
Code 847-2001(n)(2)(1),(M).

Question 29: Under the Lease the Team is responsible for paying the costs for electricity, natural
gas, heating oil, and telephone necessary for the operation of the Ballpark. Assume that the
Team buys these commodities or buys these telephone services from a provider with nexus in the
District. Are these sales of utility commodities or telephone services considered to be
consummated at the Ballpark?

Answer 29: Yes. These sales are considered to be consummated at the Ballpark because
physical delivery of these commodities or telephone services occurs at the Ballpark.

Question 30: Are the sales of the commodities and services in Question 29 subject to Ballpark
sales tax.

Answer 30:  Yes. These items are necessary to the use and operation of the Ballpark by the
Team throughout the calendar year. Thus, sales of such commodities and telephone services to
the Team during both the MLB season and the off-season are reasonably related to the
performance of baseball games and baseball-related events or exhibitions except for sales of that
portion of such commaodities that are consumed on days in which a Special Event or a
Commission Event is held at the Ballpark. However, since it is administratively infeasible for
the utility provider to determine what portion of the purchased commaodity or telephone service is
consumed on Special or Commission Event days, the vendor must collect a 10% Ballpark sales
tax on all sales of such utilities to the Team.

Question 31: Under the Lease the Team is also responsible for providing certain day-of-game
services, such as crowd management, medical, security, usher, and ticket-taker services. To the
extent that these services are not performed by employees of the Team, the Team will enter into
contracts directly with vendors for the purpose of providing these services at the Ballpark during
Baseball Times. In some cases the vendors under these contracts also provide these services at
the Ballpark for public events other than baseball games or baseball-related events and
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exhibitions. Does the provision of these services at the Ballpark during Baseball Times qualify
as “other enumerated services” subject to the 10% Ballpark sales tax imposed by the Act?

Answer 31: No. Because crowd management, security, medical, usher, and ticket-taker services
are not “enumerated services” within the meaning D.C. Official Code §47- 2001(n)(1), they are
not subject to any sales tax when performed at the Ballpark by for-profit vendors.

Collection and Payment of Ballpark Sales Taxes Including Electronic Filing
Question 1: What are Ballpark sales taxes?

Answer 1: Ballpark sales taxes are those sales taxes described in Answer 1 to D.C. Mun. Regs.
§9-496.2 and .3 (2008) above.

Question 2: Will OTR continue to require vendors obligated to collect Ballpark sales taxes to
file monthly sales tax returns and pay the taxes reflected thereon electronically pursuant to D.C.
Official Code § 47-2002.05(e)?

Answer 2: Yes. All vendors that have made any sales subject to any Ballpark sales tax during
any preceding calendar month must electronically file monthly sales tax returns and
electronically pay over such taxes collected on Form FR-800SM (Specialized Sales Tax Monthly
Return) in accordance with instructions contained in a notice published on OTR’s website. See
D.C. Official Code 8§ 47-2015, 2016.

Question 3: If a vendor is obligated to collect other sales taxes in addition to Ballpark sales
taxes, should that vendor also report and pay over those non-Ballpark sales taxes on the Form
FR-800SM?

Answer 3: No. The vendor should report and pay over those non-Ballpark sales taxes on a Form
FR-800M that is separate from the return on which the Ballpark sales taxes are reported

Question 4: To what extent do the provisions of Chapters 20, 41, 42, and 43 of Title 47 of the
District of Columbia Code apply to the collection, payment, and enforcement of Ballpark sales
taxes?

Answer 4: All provisions of Chapter 20 apply to the collection and payment of Ballpark sales
taxes except those provisions that are inconsistent with the Act or these regulations.  The
provisions of Chapters 41 (except D.C. Official Code §47-4108.01), 42 (except D.C. Official
Code 8§847-4211(b)(1)(B), 4214-15), and 43 of Title 47 of the District of Columbia Code shall
apply as appropriate to any taxpayer who fails to file the required sales tax returns or pay the
Ballpark sales taxes when due.

Question 5: Regarding baseball-related events or exhibitions organized or sponsored by the

Team and held at the Ballpark, is the Team required to comply with the requirements of D.C.
Official Code 8§47-2002.04, to notify OTR it is organizing such an event or exhibition and to
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provide certain information on District tax obligations to the participating vendors and
exhibitors?

Answer 5: The Team does not have to comply with D.C. Official Code § 47-2002.04 (Special
Event Promoter Obligations) if it is using the same vendors at those events and exhibitions that
are regularly authorized by the Team to sell services, alcoholic beverages, food and drink, and
other tangible personal property at professional baseball games at the Ballpark. However, if
other vendors (*“outside vendors”) are to be used, then the Team must comply with the above
Code section just for those outside vendors, whether or not the 50-vendor requirement in D.C.
Official Code 8§47-2001(w-1)(1) is met. Therefore, the Team must inform the outside vendors of
their obligation to file and pay over the Ballpark sales tax electronically as described in Answer
2. See D.C. Official Code 847-2002.05(e).

Question 6: Must (a) promoters of Special Events performed at the Ballpark, (b) promoters of
non-professional baseball or baseball-related events or exhibition games performed at the
Ballpark and not sponsored the Team, and (c) promoters of Commission Events, comply with
D.C. Official Code 847-2002.04 (Special Event Promoter Obligations)?

Answer 6: Yes. Whether or not the 50 vendor requirement is met, the promoters must comply
with that section by advising in writing their vendors and exhibitors of their District tax
obligations and by delivering the required information on vendors and exhibitors to the:

Director, Compliance

Office of Tax and Revenue
941 North Capital Street N.E.
Washington, D.C. 20002

or such other address as be designated by OTR by certified mail.

Failure to comply with the requirements of D.C. Official Code § 47-2002.04 may result in OTR
assessing the penalties provided by that section.

For purposes of this section the term “promoter” has the same meaning as in D.C. Official Code
§ 47-2002.04(f).

Question 7: Should the Commission notify OTR before a Commission Event held at the
Ballpark?

Answer 7: Yes. The Commission should notify OTR in writing that a professional baseball-
related event or exhibition will be held at the Ballpark and should identify the promoter at least
40 days before the date of such event. If the Commission itself is promoting a Commission
Event, then the Commission must comply with this requirement.

*k*k
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