DISTRICT OF COLUMBIA REGISTER VOL. 55 - NO. 22 MAY 30 2008

DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

NOTICE OF PROPOSED RULEMAKING

The Director of the Department of Consumer and Regulatory Affairs, pursuant to the authority
set forth in D.C. Official Code § 47-2853.10(a)(12), and Mayor’s Order 2000-70, dated May 2,
2000, hereby gives notice of the intent to adopt, in not less than thirty (30) days from the date of
publication of this notice in the D.C. Register, amendments to 17 DCMR Chapter 37 (Barber and
Cosmetology). This proposed rulemaking will correct citations to the District of Columbia
Municipal Regulations, modify the title of a section, and prohibit licensees from displaying the
traditional “barber pole” in advertising unless the licensee possesses a current barbering license
or leases space or a booth to a licensed barber in accordance with the requirements of Chapter
37.

Title 17 DCMR Chapter 37 is amended as follows:
Section 3702.1 is amended to read as follows:

3702.1 The following licenses or certificates of registration shall be issued to natural persons
as required by the Barber and Cosmetology Board pursuant to D.C. Official Code §
47-2853.08 (2001):

(a) Barber;
(b) Cosmetology operator;
(c) Specialty cosmetology operators, which include;
(1) Braider;
(2) Electrologist;
(3) Esthetician (Aesthetician); and
(4) Manicurist
(d) Barber, Cosmetology, or Specialty Salon Manager;
(e) Barber, Cosmetology, or Specialty Salon Owner;
() Instructors;
(g) Demonstrators; and

(h) Barber, Cosmetology, or Specialty Independent Contract Owner as regulated by
17 DCMR § 3720 et seq., “Booth Rentals/Chair Rentals/Space Renting.”

Section 3723 is amended to read as follows:

3723. BOARD APPROVAL OF BARBER AND COSMETOLOGY SCHOOLS
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37231

3723.2

All schools are required to be licensed by the Education Licensure Commission, as
set forth in 16 DCMR Chapter 12.

All schools must maintain a current license from the Education Licensure
Commission.

A new section 3728 is added to read as follows:

3728

ADDITIONAL ADVERTISING RESTRICTIONS ON LICENSEES

3728.01 It shall be unlawful for any person licensed under this chapter to depict a barber

pole in advertising or to place a barber pole in a location that would create or tend
to create the impression to members of the public that a business located at or
near the barber pole is a barbershop unless the licensee holds the licenses required
to operate a barbershop or the licensee leases space or a booth to a licensed barber
pursuant to Section 3720 of this chapter.

Section 3799.1 is amended as follows:

(a) The definition of “barbering” is amended to read as follows:

Barbering -- any one of any combination of the following practices when done upon the
head and neck for cosmetic purposes only, and when done for payment either directly or
indirectly, or without payment for the public generally constitutes the practice of
barbering within the meaning of this chapter. Barbering includes; shaving and/or
trimming the beard, cutting the hair of any person of either sex for compensation or other
consideration, received by the person performing the service, as well as giving facial and
scalp massage or treatments with oils creams, lotions, or other preparations either by
hand or mechanical appliances; singeing, shampooing, or applying tonics to the hair; or
applying cosmetic preparations, antiseptics, powders, oils, clays, or lotions, to the scalp,
face, or neck. Barbering shall not include manicuring, electrology, braiding, or weaving
of hair.

(b) Add the following new definition:

Barber pole -- a pole or cylinder with alternating stripes of any combination including
but not limited to red and white or red white and blue which run diagonally along the
length of the cylinder or pole; or any depiction, rendering, or other representation of a
“barber pole” that appears in any form, which would create the impression to members of
the general public that a business located near the object is a barbershop.

All persons desiring to comment on these proposed regulations should submit comments in
writing to Paul Waters, Legislative Liaison, Department of Consumer and Regulatory Affairs,
Suite 9400, 941 North Capitol Street, NE, Washington, D.C. 20002, not later than thirty (30)
days after publication of this notice in the D.C. Register. Copies of the proposed rules can be
obtained from the address listed above. A copy fee of one dollar ($1.00) will be charged for each
copy of the proposed rulemaking requested.
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DEPARTMENT OF HEALTH

NOTICE OF PROPOSED RULEMAKING

The Director of the Department of Health, pursuant to the authority set forth under

Section 302(14) of the District of Columbia Health Occupations Revision Act of 1985, effective
March 25, 1986 (D.C. Law 6-99; D.C Official Code § 3-1203.02(14)(2007 Repl.)), and Mayor’s
Order 98-140, dated August 20, 1998, hereby gives notice of his intent to take final rulemaking
action to adopt the following amendments to Chapter 48 of Title 17 of the District of Columbia
Municipal Regulations (DCMR) in not less than thirty (30) days from the date of publication of
this notice in the D.C. Register. The purpose of these amendments is to clarify the educational
and training requirements for chiropractic licensure.

Chapter 48 (Chiropractic) of Title 17 (Business, Occupations & Professions) (May 1990) is
amended as follows:

The Table of Contents is amended in its entirety to read as follows:

Secs.

4800 General Provisions

4801 Term of License

4802 Educational Requirements

4803 Licensure Requirements and Qualifications for Physiotherapy Ancillary
Procedures Certification

4804 National Examination

4805 District Examination

4806 Continuing Education Requirements

4807 Approved Continuing Education Programs and Activities

4808 Continuing Education Credits

4809 Standards of Conduct

4810 Practice of Chiropractic Assistants

4811 Scope of Practice

4812 Vitamins and Minerals

4899 Definitions

Section 4800 is amended in its entirety to read as follows:

4800. General Provisions

4800.1 This chapter shall apply to applicants for and holders of a license to practice
chiropractic.

4800.2 Chapters 40 (Health Occupations: General Rules) and 41 (Health Occupations:

Administrative Procedures) of this title shall supplement this Chapter.
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4800.3

4800.4

Notwithstanding anything in Chapter 40 to the contrary, the Board shall only
accept applications for licensure by one of the following means:

(a) Examination;

(b) Reactivation of an inactive license;

(c) Reinstatement of an expired, suspended, or revoked license; or
(d) Reciprocity pursuant to section 4014 of this title.

An applicant for a license to practice chiropractic shall submit with a complete
application three (3) letters from chiropractors licensed in a jurisdiction of the
United States in good standing who have personal knowledge of the applicant's
abilities and qualifications to practice chiropractic.

Section 4801 is amended in its entirety to read as follows:

4801.

4801.1

4801.2

Term of License

Subject to section 4801.2, a license issued pursuant to this chapter shall expire at
12:00 midnight of December 31* of each even-numbered year.

If the Director changes the renewal system pursuant to section 4006.3 of Chapter
40 of this title, a license issued pursuant to this chapter shall expire at 12:00
midnight of the last day of the month of the birthdate of the holder of the license,
or other date established by the Director.

Section 4802 is amended in its entirety to read as follows:

4802.

4802.1

Educational Requirements

Except as otherwise provided in this subsection, an applicant shall furnish proof
satisfactory to the Board, in accordance with section 504(b) of the Act, (D.C.
Official Code § 3-1205.04(b)) (2007 Repl.), that the applicant has met the
following requirements:

(a) Has successfully completed two (2) years of education at the baccalaureate
level at a college or university accredited at the time of the applicant's attendance
by the Secretary of the United States Department of Education or the Council on
Postsecondary Education; and
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(b) Has graduated from an educational program in the practice of chiropractic
that:

(1) Consists of four (4) academic years of study;

(2) Includes five hundred (500) hours of practical clinical experlence
under the supervision of a chiropractor; and

(3) Is accredited at the time of the applicant's graduation by:
(A) The Council on Chiropractic Education (CCE); or

(B) The Straight Chiropractic Academic Standards Association
(SCASA); or

(C) Any other specialized chiropractic accrediting agency listed
with the U.S. Department of Education.

4802.2 An applicant shall submit with a completed application a certified transcript from
educational institution(s) to the Board.
Section 4803 is amended in its entirety to read as follows:

4803. Licensure Requirements and Qualifications for Physiotherapy Ancillary
Procedures Certification

4803.1 An applicant who has completed educational requirements may apply for
licensure in the District of Columbia in the following manner:

(a) If the applicant graduated prior to September 1987 the applicant shall have
successfully passed parts 1 and 2 of the national exam; or

(b) If the applicant graduated prior to January 1, 1996, but after September 1987,
the applicant shall have successfully passed parts 1, 2, and 3 of the national
examination; or,

(c) The applicant shall successfully pass the District of Columbia Chiropractic
Exam and/or the NBCE Special Purposes Examination for Chiropractic (SPEC
Exam) at the discretion of the D.C. Board of Chiropractic.
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4803.2

4803.3

An applicant applying for licensure under this section shall also comply with
section 4805.1.

In addition to the requirements provided in section 4802 for licensure, a
chiropractor shall satisfy the following requirements to qualify for physiotherapy
ancillary procedures certification:

(a) Achieve a passing score in Physical Therapy equal to or greater than the score
recommended by the NBCE as a passing score; and

(b) Achieve a score of seventy-five percent (75%) on an examination
administered by the D.C. Board of Chiropractic, which tests the applicant's
knowledge and physical skills in physiotherapy.

Section 4805 is amended in its entirety to read as follows:

4805.

4805.1

District Examination

To qualify for a license under this chapter, an applicant, without exception, shall
receive a passing score on the written and practical examination developed by the
Board (the District examination) in the following areas:

(a) Technique;

(b) X-ray interpretation and diagnosis;

(c) Physical examination including neurological and orthopedic diagnostic testing;

(d) Instrumentation;

(e) Chiropractic philosophy;

(f) Diet;

(g) Exercise;

(h) Stress; and
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4805.2

4805.3

4805.4

4805.5

4805.6

4805.7

(1) District law.

An applicant who passes part 4 of the National Exam shall be waived by the
Board from taking the following parts of the District examination:

(a) Technique;
(b) X-ray interpretation and diagnosis; and

(c) Physical examination including neurological and orthopedic diagnostic testing.

An applicant shall pass all parts of the national exam to be eligible to take the
District examination, except as specified in section 4803.1.

The District examination may include questions on the following:

(a) The District of Columbia Health Occupations Revision Act of 1985, D.C. Law
6-99, D.C. Official Code § 3-1201.01 et seq. (2007 Repl.);

(b) Title 17 Chapter 48 of the District of Columbia Municipal Regulations; and

(c) Title 17 Chapters 40 and 41 of the District of Columbia Municipal
Regulations.

The Board shall supply each applicant for examination by the Board with copies
of the laws and rules on which the applicant will be tested thirty (30) days prior to
the examination, unless waived by the applicant.

A passing score on the District examination shall be seventy-five percent (75%)
on each test that forms a part of examination.

Pursuant to the Health Occupations Revisions Act of 1985, an applicant approved
for an initial license to sit for the next scheduled exam may request the Board’s
permission to practice under the supervision of a District licensed chiropractor
until results of the exams are posted. '

Section 4806 is amended in its entirety to read as follows:

4806.

4806.1

Continuing Education Requirements

Subject to section 4806.2, this section shall apply to applicants for the renewal,
reactivation, or reinstatement of a license.
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4806.2

4806.3

4806.4

4806.5

4806.6

4806.7

This section shall not apply to applicants for an initial license by examination, nor
shall it apply to applicants for the first renewal of a license granted by
examination.

A continuing education credit shall be valid only if it is part of a program
specified in section 4807.

An applicant for renewal of a license shall submit proof upon request of the Board
pursuant to section 4806.7 of having completed twenty-four (24) hours of
approved continuing education credit during the two-year (2) period preceding the
date the license expires.-

To qualify for a license, a person in inactive status within the meaning of section
511 of the Act, D.C. Official Code § 3-1205.11 (2001), who submits an
application to reactivate a license shall submit proof pursuant to section 4806.7 of
having completed twelve (12) hours of approved continuing education credit for
each license year after December 31, 1990, that the applicant was in inactive
status.

To qualify for a license, an applicant for reinstatement of a license shall submit
proof pursuant to section 4806.7 of having completed twelve (12) hours of
approved continuing education credit for each year that the license was expired.

At the request of the Board, an applicant under this section shall prove completion
of required continuing education credits by submitting with the application the
following information with respect to each program:

(2) The name and address of the sponsor of the program;

(b) The name of the program, its location, a description of the subject matter
covered, and the names of the instructors;

(c) The dates on which the applicant attended the program,;
(d) The hours of credit claimed; and

(e) Verification by the sponsor of completion by signature or stamp.
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4806.8

4806.9

4806.10

4806.11

An applicant for renewal of a license who fails to submit proof of having
completed continuing education requirements by the date the license expires may
renew the license up to sixty (60) days after expiration by submitting proof
pursuant to section 4806.7 and by paying the required additional late fee.

Upon submitting proof and paying the late fee, the applicant shall be deemed to
have possessed a valid license during the period between the expiration of the
license and the submission of the required documentation and payment of the late
fee.

If an applicant for renewal of a license fails to submit proof of completion of
continuing education requirements as requested by the Board or to pay the late fee
within sixty (60) days after the expiration of applicant's license, the license shall
be considered to have lapsed on the date of expiration.

The Board may, in its discretion, grant an extension of the sixty (60) day period to
renew after expiration if the applicant's failure to submit proof of completion was
for good cause. For purposes of this section, "good cause" includes the following:

(a) Serious and protracted illness of the applicant, or;

(b) The death or serious and protracted illness of a member of the applicant's
immediate family.

Section 4807 is amended in its entirety to read as follows:

4807.

4807.1

Approved Continuing Education Programs and Activities

The Board shall accept for credit continuing education programs provided or
sponsored by the following:

(a) A chiropractic college accredited by the CCE;

(b) The America Chiropractic Association;

(c) The Federation of Straight Chiropractic Organizations;

(d) The International Chiropractors Association; or

(e) Approved by the District of Columbia Board of Chiropractic.

006172



DISTRICT OF COLUMBIA REGISTER VOL. 55 - NO. 22 MAY 30 2008

Section 4809 is amended in its entirety to read as follows:

4809.

4809.1

4809.2

4809.3

4809.4

4809.5

Standards of Conduct

A licensee shall not engage in sexual conduct with a patient with whom he or she
has a patient-chiropractor relationship.

A patient-chiropractor relationship exists unless:

(a) Professional services are terminated and the patient receives written notice of
the termination, whether the termination was initiated by the patient or licensee;

(b) The patient has been appropriately referred to another health professional in
writing;

(c) The patient has accepted treatment by another health professional and the
licensee documents the patient's chart prior to closing the file; or

(d) The patient has not received professional services for six (6) consecutive
months and has not contacted the chiropractor for treatment.

Sexual conduct includes the following:

(a) Any behavior, gestures, or verbal or nonverbal expressions, which may
reasonably be interpreted as seductive or sexual in nature; and

(b) Sexual comments or discussion about a patient or a former patient that are not
related to chiropractic care or treatment.

A patient shall be provided with a private treatment room, as well as examination
conditions, which prevent the exposure of the unclothed body of the patient unless
it is necessary for the chiropractic exam or treatment.

A licensee shall not engage in sexually harassing behavior in the practice of
chiropractic of a single extreme act or multiple acts toward a patient, coworker,
employee, student or supervisee whether or not such individual is in a subordinate
position to the licensee or not.
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4809.6

4809.7

4809.8

4809.9

4809.10

4809.11

4809.12

4809.13

4809.14

A licensee may have a chiropractor-patient relationship with a spouse, family
member or an individual with whom he or she has a mutually committed
relationship and perform chiropractic treatment, provided the treatment is within
accepted standards of chiropractic care and the performance of the services are
not utilized to exploit the patient for sexual arousal or sexual gratification.

A licensee shall not seek or solicit sexual contact with a patient with whom he or
she has a patient-chiropractic relationship or in exchange for professional
services.

A licensee may not raise the following defenses to any action under this section:
(a) The licensee was in love with or had affection for the patient; or
(b) The patient solicited or consented to the sexual contact with the licensee.

A licensee shall exercise independent professional judgment in the treatment or
evaluation of the patient regardless of whether the patient was referred by another
healthcare provider.

A licensee shall not advertise free or discounted services.

A licensee shall prepare a written or verbal report for consultative purposes for
another chiropractor, another healthcare provider, hospital or agency that
currently provides or has provided service to the patient upon request.

A licensee shall terminate a professional relationship with a patient in an
appropriate and timely manner so as not to adversely impact the health of the
patient.

A licensee shall continue a professional relationship for emergency treatment with
a current patient for a reasonable period of time to allow the patient time to obtain
another healthcare provider.

A licensee shall arrange for adequate coverage of his or her patients during
absences when the chiropractor is unavailable to the patients.
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4809.15

A licensee shall not:

(a) Accept a patient for treatment or continue with treatment when the treatment is
unnecessary and the patient cannot be reasonably expected to benefit from
treatment within normal standards of chiropractic care and consistent with the
treatment philosophy of the treating chiropractor;

(b) Attempt to treat or make misrepresentations about his or her ability to treat
patients beyond his or her scope of expertise and/or area of specialty certification;
or

(c) Refer a patient to a diagnostic or treatment facility or prescribe goods and
services to be purchased from another facility, in which the chiropractor has a
pecuniary interest, without first disclosing that interest in writing to the patient or
third party payor.

Section 4810 is amended in its entirety to read as follows:

4810.

4810.1

4810.2

Practice of Chiropractic Assistants

A chiropractic assistant may perform the following under the supervision of a
licensed doctor of chiropractic:

(a) Case histories, if properly trained by the supervising chiropractor;

(b) Diagnostic testing, but must have specialized training by a program or
institution listed in section 4807.1; '

(c) Therapeutic ancillary procedures, but must have specialized training by a
program or institution listed in section 4807.1, and in addition, have specific
written instructions from the supervising licensed chiropractor with ancillary
privileges; and

(d) The taking of x-rays, but must have specialized training by a program or
institution listed in section 4807.1, and in addition, have specific written
instructions from the supervising licensed chiropractor.

A chiropractic assistant may not perform the following:

(a) Any tasks requiring manipulative or adjustment techniques;
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(b) The rendering of diagnostic results or interpretations; or

(c) Giving treatment advice without direct written orders from the Doctor of
Chiropractic.

4810.3 A licensed doctor of chiropractic shall be fully responsible for all of the actions
performed by the chiropractic assistant during the time of the supervision and is
subject to disciplinary action for any violation of the Act or this chapter by the
person supervised.

Section 4811 is amended in its entirety to read as follows:

4811. Scope of Practice

4811.1 A chiropractor who is licensed to practice in the District of Columbia under the
provisions of this chapter may provide the following chiropractic services:

(a) Locating, diagnosing, and analyzing subluxated vertebrae as follows:
(1) By x-ray of the spinal column;
(2) By physical examination; and

(3) By employing other non-invasive procedures such as MRI and CAT
scan;

(b) Correcting vertebral subluxation displacement by applying specific localized
force to the spine;

(c) Advising patients about diet, exercise and stress;

(d) Referring patients for specialized diagnostic testing, which may be necessary
for chiropractic treatment or patient safety;

(¢) Referring patients to other healthcare practitioners as deemed necessary by the
chiropractor; and

() Diagnosing and treating bodily articulations by means of manipulation or
adjustments.
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4811.2

A chiropractor who is certified by the Board to perform ancillary procedures
pursuant to section 4803.3 may perform any physiotherapy for which the
chiropractor has received specialized training at a program or institution listed in
section 4807.1 as long as the physiotherapy is preparatory and complementary to
chiropractic care.

Section 4899 is amended in its entirety to read as follows:

4899.

4899.1

Definitions

For purposes of this chapter, the following terms shall have the meanings
ascribed:

Ancillary- any physiotherapy procedure used on a patient prior to, and
complimentary to, receiving a chiropractic treatment.

Applicant - A person applying for a license to practice chiropractic or
certification to practice ancillary procedures under this chapter.

Board - The D.C. Board of Chiropractic, established by § 216 of the Health
Occupations Revision Act, D.C. Official Code § 3-1202.16 (2001).

CAT scan - A diagnostic, medical, radiological scan in which cross-sectional
images of a part of the body are formed through computerized axial tomography
and shown on a computer screen. )

Chiropractor - A person licensed to practice chiropractic under the Health
Occupations Revision Act, D.C. Official Code § 3-1205.01 et seq. (2001).

MRI - An imaging technique that uses electromagnetic radiation to obtain images
of the body's soft tissues by subjecting the body to a powerful magnetic field,
allowing tiny signals from atomic nuclei to be detected and then processed and
converted into images by a computer.

NBCE - The National Board of Chiropractic Examiners.

Physiotherapy- any external modality that the chiropractor uses on a patient prior
to receiving a chiropractic adjustment / manipulation, that creates a physiological
change in the human tissue condition, and that contributes to the overall
improvement of the condition for which the patient is being treated.
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4899.2

Spinal adjustment/manipulation - A specific thrust applied to a subluxated
vertebra utilizing parts of the vertebra and contiguous structures as levers to
directionally correct that particular articular malposition, and thus influencing
neural integrity in that area.

Subluxation - A complex of functional and/or structural changes that occur in the
spinal column that compromises neural integrity and thus may influence organ
system function and general health.

Supervision- Having a licensed District of Columbia chiropractor in the same
office on a continuous basis while the assistant is on duty. The supervising
chiropractor should be immediately available for delegated acts that the
chiropractic assistant performs. Telecommunication is insufficient for
supervision purposes or as a means for directing delegated acts.

The definitions in section 4099 of Chapter 40 of this title are incorporated by
reference into and apply to this chapter, except that the definition of "Board" shall
mean the D.C. Board of Chiropractic.

All persons desiring to comment on the subject matter of this proposed rulemaking should file
comments in writing not later than thirty (30) days after the date of the publication of this notice
in the D.C. Register. Comments should be sent to the Department of Health, Office of the
General Counsel, 825 North Capitol Street, N.E., 4™ Floor, Washington, D.C. 20002. Copies of
the proposed rules may be obtained from the Department at the same address during the hours of
9:00 a.m. to 5:00 p.m., Monday through Friday, excluding holidays.
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DEPARTMENT OF HEALTH

NOTICE OF PROPOSED RULEMAKING

The Director of the Department of Health, pursuant to the authority set forth under § 302
(14) of the District of Columbia Health Occupations Revision Act of 1985 (“Act”),
effective March 25, 1986 (D.C. Law 6-99; D.C. Official Code § 3-1203.02(14)), and
Mayor’s Order 98-140, dated August 20, 1998, hereby gives notice of his intent to take
final rulemaking action to adopt the following amendments to Chapter 67 (Physical
Therapy) of Title 17 (Business, Occupations & Professions) of the District of Columbia
Municipal Regulations (“DCMR™) in not less than thirty (30) days from the date of
publication of this notice in the D.C. Register. The purpose of the amendments is to
substitute the term “physical therapist assistant” for “physical therapy assistant” wherever
cited and substitute “physical therapist aide” for “physical therapy aide” wherever cited.
In addition, the term “direct supervision” is redefined and substituted for “general
supervision” wherever cited. Finally, the amendments clarify the standards for the
supervision of physical therapist assistants.

Chapter 67 (Physical Therapy) of Title 17 (Business, Occupations & Professions) is
amended as follows:

Section 6710.8 is amended to read as follows:

6710.8 A physical therapist assistant shall use the letters “PTA” in connection
with his or her name.

Section 6710.10 is amended to read as follows:

6710.10 A physical therapist shall assure the qualifications of all physical therapy
students, physical therapist assistants, physical therapist aides, and first-
time applicants practicing pursuant to § 6711, under his or her direction
and supervision.

Section 6710.11 is amended to read as follows:
6710.11 A physical therapist may not have more than a total of three (3) physical
therapy students or physical therapist aides or physical therapist assistants

or first-time applicants for a physical therapy license practicing pursuant
to § 6711, under his or her direct supervision at any one time.
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New subsections 6710.14, 6710.15, 6710.16, 6710.17, 6710.18 and 6710.19 are added
to read as follows:

6710.14

6710.15

6710.16

6710.17

6710.18

6710.19

A licensed physical therapist shall perform the final evaluation for a
patient who has been treated throughout the patient’s history by a physical
therapist assistant.

A physical therapist shall ensure the qualifications of all physical therapist
assistants under his or her supervision.

Before a patient is treated by a physical therapist assistant, a licensed
physical therapist shall evaluate the patient and formulate initial and
ongoing treatment goals and plans.

Pursuant to § 6710.16, a licensed physical therapist shall reevaluate
each patient being treated by a Ehysical therapist assistant by the seventh
(7™) visit and every seventh (7% visit thereafter.

Support personnel shall only perform routine assigned tasks under the
direct supervision of a licensed physical therapist or a licensed
physical therapist assistant, who shall only assign those tasks or
activities that are nondiscretionary and do not require the exercise of
professional judgment.

A licensed physical therapist shall be fully responsible for any actions by a
physical therapist assistant performing physical therapist functions while
under the physical therapist’s supervision.

Section 6712 is amended to read as follows:

6712

6712.1

6712.2

PHYSICAL THERAPIST ASSISTANTS AND AIDES

A physical therapist assistant or physical therapist aide may perform
physical therapy functions only in accordance with this section.

A physical therapist assistant may perform the following functions under
the direct supervision of a physical therapist:

(a) Use of therapeutic exercise, mechanical traction, therapeutic
massage, compression, heat, cold, ultraviolet, water, and

electricity;

(b) Measurement and adjustment of crutches, canes, walkers, and
wheelchairs, and instruction in their use and care;
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() Instruction, motivation, and assistance to patients and others in
improving pulmonary function, learning, and functional activities
such as pre-ambulation, transfer, ambulation and daily living
activities; and the use and care of orthoses, prostheses, and
supportive devices;

(d)  Modification of treatment procedures as indicated by patient
response and within the limits specified in the plan of care, and
reported orally or in writing to the physical therapist; and

(e Participation in routine administrative procedures required for a
physical therapy service.

6712.3 A physical therapist aide may perform the following functions under the
direct supervision of a physical therapist:

(a) Gait practice;

(b)  Activities of daily living;
() Transfer activities;

(@ Hot or cold packs;

(e) Paraffin bath;

® Hydrotherapy;

(2 Whirlpool; and

(h) Therapeutic exercises.

6712.4 A physical therapist assistant or physical therapist aide may not perform
the following:

(a) Interpret referrals;
(b) Perform evaluation procedures;
(©) Initiate or adjust treatment programs; or
(d)  Assume responsibility for planning patient care.
6712.5 Pursuant to § 6710.12, a physical therapist shall review and co-sign any

documentation written by a physical therapist assistant or physical
therapist aide.
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Section 6799 is amended as follows:
The definition of “direct supervision” is amended to read as follows:

Direct supervision - the supervision in which a physical therapist is
personally present and immediately available within the treatment area to
give aid, direction, and instruction when physical therapy procedures or
activities are performed

The definition of “physical therapy aide” is amended to read as follows:

Physical therapist aide - a person trained by a physical therapist to
perform designated routine tasks related to the operation of a physical
therapy service under the direct supervision of a physical therapist.

The definition of “physical therapy assistant” is amended to read as follows:

Physical therapist assistant — a physical therapy assistant who is a person
licensed to practice under the Act.

All persons desiring to comment on the subject matter of this proposed rulemaking
should file comments in writing not later than thirty days after the date of publication of
this notice in the D.C. Register. Comments should be sent to the Department of Health,
Office of the General Counsel, 825 North Capitol Street, N.E., 4t Floor, Washington,
D.C. 20002. Copies of the proposed rules may be obtained from the Department at the
same address during the hours of 9:00 a.m. to 5 p.m., Monday through Friday, excluding
holidays.
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D.C. DEPARTMENT OF HUMAN RESOURCES

NOTICE OF PROPOSED RULEMAKING

The Director, D.C. Department of Human Resources, with the concurrence of the City
Administrator, pursuant to Mayor’s Order 2000-83, dated May 30, 2000, and in accordance with
Title IX of the District of Columbia Government Comprehensive Merit Personnel Act of 1978,
effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code § 1-609.01 ef seq.) (2006 Repl.
and 2007 Supp.), hereby gives notice of the intent to adopt the following rules in not less than
thirty (30) days from the publication of this notice in the D.C. Register. These rules would
amend Chapter 9, Excepted Service, of Title 6 of the District of Columbia Municipal Regulations
(DCMR), for the main purpose of: (1) adding language to section 907.3 of the chapter to address
Excepted Service positions with a term of years established by statute, including provisions on
minimal due process rights when removal of an individual in such a position is contemplated;
and (2) adding a new section 910, Special Consideration for Placement and Advancement, to the
chapter. New section 910 provides that graduates of the District government’s Certified Public
Manager Program; and persons appointed as Capital City Fellows (upon completion of the two-
year (2-year) Program) shall be referred to selecting officials in subordinate agencies for
interview by management and special consideration for placement and advancement for
Excepted Service positions they qualify for. Additionally, various portions of sections 900
through 909, 911 through 915, and 920 are being amended, including a change to the heading of
sections 902, 903, 906, and 909; and section 999, Definitions, is being amended to add
definitions to the terms “break in service,” “disciplinary reasons,” “intermittent employment,”
and “temporary employment;” and amend the definition of the terms “consultant,” “consultant
position,” “Excepted Service, “expert,” “expert position,” “performance contract,” and
“personnel authority.” Upon adoption, these rules will amend Chapter 9, Excepted Service, of
the DCMR, published at 32 DCR 2271 (April 26, 1985) and amended at 36 DCR 7931
(November 17, 1989), 39 DCR 6171 (August 21, 1992), 47 DCR 8093 (October 6, 2000), 50
DCR 4743 (June 13, 2003), 50 DCR 11076 (December 26, 2003), 51 DCR 10416 (November 12,
2004), 51 DCR 10934 (November 26, 2004) — Errata Notice, and 53 DCR 5495 (July 7, 2006).

9 ¢

CHAPTER 9

EXCEPTED SERVICE

Chaptér 9 of the D.C. Personnel Regulations is amended as follows:
Section 900 is amended to read as follows:
900 APPLICABILITY AND AGE REQUIREMENTS

900.1  This chapter applies to all appointments in the Excepted Service under the authority of
Title IX of the District of Columbia Government Comprehensive Merit Personnel Act
of 1978 (CMPA), effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code § 1-
609.01 et seq.) (2006 Repl. and 2007 Supp.).

1
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900.2  Unless otherwise required by law, all Excepted Service appointees, other than persons
appointed under the authority of section 904 of the CMPA (D.C. Official Code § 1-
609.04) (2007 Supp.), shall serve at the pleasure of the appointing personnel authority.

900.3  The minimum age for employment in the Excepted Service, unless a different age
requirement is specifically provided by law for a particular appointment or position, is
sixteen (16) years, except that the minimum age for any junior youth aide in the
Department of Parks and Recreation and for summer employment is fourteen (14) years
for a person appointed to a transitional position.

Section 901 is amended to read as follows:
901 EXCEPTED SERVICE CLASSIFICATION SYSTEM AND STANDARDS

901.1  Notwithstanding the provisions in section 903 of this chapter on the establishment of
the new Excepted Service Pay Schedule, the classification system or systems in effect
on December 31, 1979 shall remain in effect until the adoption of a new classification
system or systems pursuant to section 1102 of the CMPA (D.C. Official Code § 1-
611.02) (2006 Repl.), and shall be the system utilized to classify Excepted Service
positions.

901.2  Each Excepted Service position shall be classified as prescribed in Chapter 11 of these
regulations, except that:

(a) Statutory positions shall be classified in a manner consistent with their governing
statutes, as appropriate; and

(b) The personnel authority may adjust the grade, pay level, or salary, as applicable,
of a position, to reflect the professional, scientific, or technical stature of an
individual appointed as an expert or consultant.

The heading of section 902 is changed from “Excepted Service Qualification Standards;” and the
section is amended as follows:

902 EXCEPTED SERVICE QUALIFICATIONS AND OTHER APPOINTMENT
REQUIREMENTS

Section 902.1 is amended to read as follows:

902.1 A person appointed to an Excepted Service position, other than an appointment to a
statutory position, shall meet the minimum qualifications requirements for the position.

Section 902.2 is deleted.

Sections 902.3 through 902.6 are renumbered as 902.2 through 902.5, respectively, and amended to
read as follows:

902.2 Employment in the Excepted Service shall comply with the Immigration Reform and
Control Act of 1986, as amended, which requires that employers hire only citizens and

2
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902.3

902.4

902.5

nationals of the United States and aliens authorized to work and verify the identity and
employment eligibility of all employees hired after November 6, 1986.

Pursuant to section 408 of the CMPA (D.C. Official Code § 1-604.08) (2006 Repl.),
each personnel authority shall designate a person to administer the oath of office to
each new employee of an agency. The oath is as follows: “I, (employee’s name), do
solemnly swear (or affirm) that I will faithfully execute the laws of the United States of
America and of the District of Columbia, and will to the best of my ability, preserve,
protect and defend the Constitution of the United States, and will faithfully discharge
the duties of the office of which I am about to enter.”

The personnel authority shall determine whether an applicant or appointee is or has
been involved in any activities that constitute a reasonable basis for concluding that the
candidate would not faithfully discharge the duties of the position for which he or she is
being considered.

For purposes of this chapter, a person who advocates the overthrow of the governments
of the United States or the District of Columbia by unconstitutional means shall be
considered unsuitable for employment with the District government.

The heading of section 903 has been changed from “Excepted Service Pay Plan,” and the section
amended as follows:

903

PAY PLAN AND PAY-FOR-PERFORMANCE SYSTEM FOR THE EXCEPTED
SERVICE

Sections 903.1 through 903.5 are amended to read as follows:

903.1

903.2

An Excepted Service Pay Schedule (“ES Schedule™) has been established as the basic
pay schedule for all Excepted Service positions. The ES Schedule, which was
approved on July 6, 2005 by Council Resolution No. 16-219, is a merit-based pay plan
that provides for market competitive open-salary ranges with progression based on
performance, and replaces the salary schedule structure for Excepted Service positions
consisting of pay levels and ten (10) steps.

The structure and application of the ES Schedule provides flexibility in hiring and
compensation for Excepted Service positions. Some of the features of a merit-based
pay plan such as the new ES Schedule are:

(a) Merit pay or pay for performance systems provide the flexibility to:

(1) Combine merit or performance-based increases with what is commonly
known as “cost-of-living-adjustments” or “market adjustments;” or

(2) Base the total salary increase the employee receives solely on merit
(performance);

(b) Base-pay increases vary in direct relationship to each employee’s performance
level;

3
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(c) The system differentiates between various levels of performance and rewards
employees through additional compensation accordingly;

(d) Success of the system depends on accurate and realistic performance evaluations
by supervisors; and

(e) The system provides flexibility for varying budget constraints and revenues.

903.3  The ES Schedule is divided into eleven (11) pay levels (ES 1 through ES 11). Each pay
level has an open range with a “minimum,” “midpoint,” and “maximum” as reference
points of the range.

903.4  Application of the ES Schedule shall ensure compliance with the principle of equal pay
for substantially equal work contained in section 1103 (a)(2) of the CMPA (D.C.
Official § 1-611.03 (a)(2)) (2006 Repl.).

903.5  As appropriate, Excepted Service employees paid under the ES Schedule shall be
treated as employees in other services in applying other compensation regulations
contained in Chapter 11 of these regulations that may be applicable to that service.

Sections 903.6 and 903.7 are deleted.

Sections 903.8 through 903.13 are renumbered as 903.6 through 903.11, respectively, and amended to
read as follows:

903.6  Eligible employees paid under the ES Schedule shall not receive more than one (1)
salary increase in a calendar year (annual salary increase). Sections 903.7 through
903.10 of this section explain the eligibility requirements and conditions for annual
pay-for-performance salary increases for employees paid from the ES Schedule.

903.7  Except as otherwise determined by the Mayor (or designee), or personnel authority,
annual salary increases for employees paid under the ES Schedule shall become
effective on the last full biweekly pay period in the calendar year (pay period number
twenty-six (26)), or pay period number twenty-seven (27), as may occur from time to
time); provided that the following eligibility requirements are met:

(@) The employee received a Performance Plan for the year; and

(b) The employee’s level of competence and job performance is determined to be
acceptable or better, as evidenced by a performance rating of “Meets
Expectations” or higher, for Excepted Service employees whose performance is
rated using the PMP in Chapter 14 of these regulations.

903.8  For the purposes of sections 903.6 and 903.10 of this section, the term “salary increase”
shall have the following meaning:

(@ A market adjustment;
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903.9

903.10

903.11

(b) A merit-pay increase based on performance as specified in section 903.7 (a) of
this section; or

(c) A market adjustment, plus a merit-pay increase based on performance as specified
in section 903.7 (a) of this section combined.

Each personnel authority, in consultation with the Office of the Chief Financial Officer,
shall:

(a) Plan for and determine the payroll cost of salary increases every year for agency
Excepted Service employees who meet the requirements in section 903.7 (a) and
(b) of this section;

(b) Determine the total percentage of the annual salary increases for these employees;
and

(c) Communicate the plan to agency heads every year.

An eligible Excepted Service employee whose salary is at the top of the range for the
pay level of the position he or she occupies and who meets the requirements in section
903.7 (a) and (b) of this section, shall receive a one-time (1-time) lump sum payment
for the calendar year in question, the amount of which shall not exceed the total
percentage afforded to other eligible agency employees with the same performance
rating.

The Director, D.C. Department of Human Resources, shall determine the salary levels
for Capital City Fellows assigned to subordinate agencies.

Sections 903.14 and 903.15 are renumbered as 903.12 and 903.13, respectively:

903.12

903.13

The salary of an employee paid under the ES Schedule may be reduced for
unacceptable performance or for misconduct that does not warrant separation.

Nothing in this section shall prevent Excepted Service employees paid under the ES
Schedule from receiving performance incentives and incentives awards in accordance
with section 912 of this chapter and Chapter 19 of these regulations.

Section 904 is amended as follows:

904

EXCEPTED SERVICE POSITIONS

Section 904.1 is amended to read as follows:

904.1

The following types of positions are considered Excepted Service positions:

(a) Excepted Service statutory positions include positions occupied by employees
who, pursuant to section 908 of the CMPA (D.C. Official Code § 1-609.08) (2006
Repl.), serve at the pleasure of the appointing authority; or who, as provided by
other statute, serve for a term of years subject to removal for cause as may be

5
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(®)

(©)

d

©)

provided in the appointing statute. Among the Excepted Service statutory
positions listed in section 908 of the CMPA are the following;:

(1) The City Administrator;

(2) The Director of Campaign Finance, District of Columbia Board of Elections
and Ethics;

(3) The Auditor of the District of Columbia;

(4) The Chairman and members of the Public Service Commission;
(5) The Executive Director of the Public Employee Relations Board;

(6) The Chief Administrative Law Judge, Administrative Law Judges, and
Executive Director of the Office of Administrative Hearings; and

(7) The Chief Tenant Advocate of the Office of the Tenant Advocate.

Positions created under public employment programs established by law, pursuant
to section 904 (1) of the CMPA (D.C. Official Code § 1-609.04 (1)) (2007 Supp.).

Positions established under special employment programs of a transitional nature
designed to provide training or job opportunities for rehabilitation purposes,
including persons with disabilities, ex-offender or other disadvantaged groups,
pursuant to section 904 (2) of the CMPA (D.C. Official Code § 1-609.04 (2))
(2007 Supp.).

Special category positions established pursuant to section 904 (3), (4), and (5) of
the CMPA (D.C. Official Code § 1-609.04 (3), (4), and (5)) (2007 Supp.),
specifically:

(1) Positions filled by the appointment of a federal employee under the mobility
provisions of the Intergovernmental Personnel Act of 1970, approved
January 5, 1971 (P.L. 91-648; 84 Stat. 1909; 5 U.S.C. § 3301 ef seq.);

(2) Positions established under federal grant-funded programs that have a
limited or indefinite duration and are not subject to state merit requirements
by personnel authorities; excluding employees of the Board of Education or
of the Trustees of the University of the District of Columbia; and

(3) Positions established to employ professional, scientific, or technical experts
or consultants.

Positions established under cooperative educational and study programs pursuant
to section 904 (6) of the CMPA (D.C. Official Code § 1-609.04 (6)) (2007 Supp.),

6
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(®

including but not limited to positions established under a pre-doctoral or post-
doctoral training program under which employees receive a stipend; positions
occupied by persons who are graduate students under temporary appointments
when the work performed is the basis for completing certain academic
requirements for advanced degrees; and positions established under the Capital
City Fellows program administered by the D.C. Department of Human Resources.

Excepted Service policy positions under section 903 (a) of the CMPA (D.C.
Official Code § 1-609.03 (a)) (2007 Supp.) are positions reporting directly to the
head of the agency, with primary duties of a policy determining, confidential, or
policy advocacy character, and shall consist of the following:

(1) Positions on the staff of the Mayor and paid from funds appropriated for the
Office of the Mayor;

(2) Not more than two hundred twenty (220) positions in subordinate agencies
“ as designated by the Mayor, sixty (60) of which may be allotted to and
designated by the Office of the Inspector General and, in a control year, up
to twenty (20) shall be allocated to and designated by the Office of the Chief
Financial Officer;

(3) All positions occupied by employees of the Council of the District of
Columbia, except those permanent technical and clerical employees
appointed by the Secretary or General Counsel, and those in the Legal
Service;

(4) The District of Columbia Auditor may designate four (4) positions;

(5) Not more than twenty-five (25) positions selected by the D.C. Public
Schools;

(6) Positions occupied by persons appointed by the Board of Trustees of the
University of the District of Columbia as officers of the University, those
who report directly to the President, those who head major units of the
University, academic administrators, and persons in a confidential
relationship to the foregoing, exclusive of those appointed under section 801
(a) of the CMPA (D.C. Official Code § 1-608.01 (a)) (2007 Supp.);

(7) Not more than six (6) persons appointed by the District of Columbia Lottery
and Charitable Games Control Board who report directly to either the
Executive Director or Deputy Director, or who head major units of the
Board,;

(8) In addition to the two hundred twenty (220) positions under subsection
904.1 (H)(2) above, the Chief of Police may designate up to one percent (1%)

7
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of the total number of authorized positions within the Metropolitan Police
Department as Excepted Service policy positions, no more than ten (10) of
which may be filled by sworn members or officers;

(9)  Inaddition to the two hundred twenty (220) positions under subsection
904.6 (£)(2) above, and notwithstanding any other law or regulation, the
Chief of the Fire and Emergency Medical Services Department may
designate up to eleven (11) positions as Excepted Service policy positions,
no more than four (4) of which may be filled by sworn members;

(10)  All employees of the Criminal Justice Coordinating Council;

(11)  The District of Columbia Sentencing and Criminal Code Revision
Commission may appoint six (6) persons; and

(12)  No more than two (2) positions selected by each other personnel authority
not expressly designated in this section.

 Sections 904.2 through 904.6 are deleted.

A new section 904.2 is added to read as follows:

904.2  The following shall apply to professional, scientific, or technical expert and consultant
positions listed in subsection 904.1 (d)(3) of this section:

(a)

(b)

(©

d

Persons serving in expert or consultant positions may be offered paid or unpaid
employment; shall be qualified to perform the duties of the position; and the
positions shall be bona-fide expert or consultant positions, as these terms are
defined in section 999 of this chapter.

Experts and consultants may be employed under intermittent or temporary
appointments not-to-exceed one (1) year; except that appointments may be
renewed from year to year without limit on the number of reappointments,
provided there is continued need for the services.

Hiring an expert or consultant to do a job that can be performed as well by regular
employees, to avoid competitive employment procedures, or avoid District
Service pay limits shall be considered improper uses of experts and consultants.

Persons employed as experts and consultants shall be subject to the domicile
requirements specified in section 909 of this chapter and Chapter 3 of these
regulations.

Section 904.7 is renumbered as 904.3 and amended to read as follows:

904.3 A statutory or policy position as described in subsection 904.1 (a) or subsection 904.1
(H)(1) through (12) of this section occupied by a person holding an appointment to an

8
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attorney position shall be treated solely as a statutory or policy position, as the case
may be.

Section 905.3 is amended to read as follows:

905.3

An appointment to a special category position under a federal grant-funded program
shall be either for an indefinite period, or a time-limited appointment reflecting the
duration of the grant.

The heading of section 906 is changed from “Excepted Service Appointment of Persons from the
Career or Educational Service;” and the section amended to read as follows:

906

906.1

906.2

906.3

906.4

EXCEPTED SERVICE APPOINTMENTS OF CAREER SERVICE OR
EDUCATIONAL SERVICE EMPLOYEES

Any person holding a position in the Career or Educational Services may be detailed,
temporarily promoted, temporarily transferred, or temporarily reassigned, without a
break in service, to a position that would otherwise be in the Excepted Service without
losing his or her existing status in the Career or Educational Service.

Before making an appointment to a position in the Excepted Service as specified in
section 906.1 of this section, the appointing personnel authority shall first inform the
appointee, in writing, of the conditions of employment under the appointment, and that
the appointee will not lose his or her existing status in the Career Service or
Educational Service, as applicable. The appointee must accept or decline the
appointment in writing.

Any person tendered an appointment to a position in the Excepted Service under this
section who declines or refuses to accept such appointment shall continue to be subject
to the rules applicable to the service in which he or she has existing status as provided
in section 906.1 of this section.

The temporary nature of an appointment under this section shall be clearly stated and
recorded on the appointing personnel action or actions. As a means of so stating, the
appointing personnel authority may specify the anticipated duration of the appointment
by including a not-to-exceed (NTE) date to the appointing personnel action(s).
Additionally, the appointing personnel action(s) shall include remarks specifying all of
the following:

(@) The temporary nature of the appointment to the Excepted Service position;

(b) That the appointee was informed in writing of the conditions of employment
under the new appointment, and accepted the appointment;

(c) That the appointee will not lose his or her existing status in the Career or

Educational Service by accepting the temporary appointment to the Excepted
Service position; and
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(d) That, upon termination of the temporary appointment to the Excepted Service
position, the appointee is entitled to be returned to the Career or Educational
Service position he or she occupied prior to the temporary assignment, or to an
equivalent position.

Section 907 is amended to read as follows:

907

907.1

907.2

907.3

907.4

907.5

907.6

EMPLOYEE RIGHTS

A person appointed to a position in the Excepted Service shall not acquire permanent
career status.

A person appointed to the Excepted Service shall serve at the pleasure of the appointing
personnel authority; may be terminated at any time, with or without a stated reason,
except as provided in this section; and does not have any right to appeal the
termination.

(@ A person serving in an Excepted Service statutory position who is appointed in
accordance with a law that provides for a term of years subject to removal for
cause may be removed only as provided for in the applicable law.

(b) If the law that provides for a term of years does not specify what the procedure for
the removal of the incumbent shall consist of, the appointing authority shall
satisfy the incumbent’s minimal due process rights by affording the incumbent
some type of pre-discharge opportunity to respond to the grounds for the proposed
removal. At the pre-removal stage, these minimal due process rights generally
include: specific charges; legal notice to the affected incumbent; a reasonable
opportunity for the individual to respond to the charges and notice; and a finding
or judgment. At the post-removal stage, the minimal due process rights generally
include an opportunity for an evidentiary hearing if one has not already been
provided.

Except as provided in section 907.3 of this section, and in accordance with section 905
of the CMPA (D.C. Official Code § 1-609.05) (2006 Repl.), a person holding an
appointment in the Excepted Service is entitled to advance written notice of at least
fifteen (15) days when termination is contemplated. The notice may explain the reason
for the termination.

The fifteen-day (15-day) notice is not required for termination on the date previously
anticipated for termination, such as in the case of an employee serving under an
Excepted Service appointment with a not-to-exceed (NTE) date or other date of
anticipated termination included on the appointing personnel action.

Any person serving in an Excepted Service policy position whose position ceases to be
authorized as a policy position by reason of a notice published in the D.C. Register in
accordance with section 905.4 of this chapter is to be terminated not later than thirty
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(30) days from the date of the published notice, except that the minimum advance
written notice provision of section 907.4 of this section shall apply, as appropriate.

Sections 908.1 and 908.2 are amended to read as follows:

908.1

908.2

In accordance with section 902 of the CMPA (D.C. Official Code § 1-609.02 (2006
Repl.), and except as provided in section 908.2 of this section, no person holding an
Excepted Service appointment pursuant to sections 904.1 or 904.6 of this chapter may
be appointed to a position in the Career, Management Supervisory, or Educational
Service during the six-month (6-month) period immediately preceding a Mayoral
election.

Upon termination, a person holding an Excepted Service appointment pursuant to
sections 904.1 (a) or 904.1 (f)(1) through (12) of this chapter who has Career Service or
Educational Service status may retreat, at the discretion of the terminating personnel
authority, within three (3) months of the effective date of the termination, to a vacant
position in such service for which he or she is qualified.

The heading of section 909 is changed from “Residency Requirements;” and section 909.1 is amended
to read as follows:

909

909.1

RESIDENCY AND DOMICILE REQUIREMENTS

The statutory residency and domicile requirements for the Excepted Service and the
provisions of Chapter 3 of these regulations are applicable to all persons appointed to
positions in the Excepted Service.

A new section 910 is added to read as follows:

910

910.1

SPECIAL CONSIDERATION FOR PLACEMENT AND ADVANCEMENT

(a) The following employees shall be referred to selecting officials in subordinate
agencies for interview by management and special consideration for placement
and advancement for Excepted Service positions they apply for:

) Graduates of the District government’s Certified Public Manager Program;
and

(2)  Persons appointed as Capital City Fellows (CCF), upon completion of the
two-year (2-year) CCF Program.

(b) The provisions of this section are limited to Excepted Service positions recruited
for through vacancy announcements open to the general public.

(c) As applicable, if appointed, any employee as described in section 910.1 (a) above
shall be required to comply with the residency and domicile requirements for the
Excepted Service pursuant to section 906 of the CMPA (D.C. Official Code § 1-
609.06) (2006 Repl.).
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(d) The Director, D.C. Department of Human Resources (DCHR), may issue
procedures providing guidance for the implementation of section 910.1 (a) above,
to include:

(1) Language notifying employees and agency management of the special
consideration for placement and advancement provisions of this section;

(2) The manner in which these employees will be tracked for referral and
consideration; and

(3) A requirement that selecting officials submit a written explanation to the
DCHR on the non-selection of one of these employees.

(¢) Anemployee as described in section 910.1 (a) above shall receive special
consideration for placement and advancement under this section only until he or
she accepts and is placed in a position as a result of the referral. Referrals under
this section shall cease if the employee declines a position.

() Anemployee who separates from District government service shall not be eligible
for referrals under this section upon re-employment with the District government.

Sections 911.1 and 911.2 are amended to read as follows:

911.1

911.2

In accordance with section 903 (g)(1) of the CMPA (D.C. Official Code § 1-609.03
(g)(1)) (2007 Supp.), an agency may pay to an individual reasonable travel expenses,
up to a maximum of five thousand dollars ($5000), incurred incidental to pre-
employment interviews held for the purpose of ascertaining his or her qualifications for
a hard-to-fill policy position in the Excepted Service at grade level 11 or pay level ES-
5, as applicable, or above.

In accordance with section 903 (g)(2) of the CMPA (D.C. Official Code § 1-609.03 (g)
(2)) (2007 Supp.), an agency may pay reasonable relocation expenses for an individual
and his or her immediate family when that individual is selected for or appointed to a
hard-to-fill policy position in the Excepted Service at grade level 11 or pay level ES-5,
as applicable, or above, if relocation is to the District of Columbia from outside the
Greater Washington Metropolitan Area.

Section 912.1, 912.5, 912.6, and 912.7 are amended to read as follows:

912.1

912.5

In accordance with section 903 (e) of the CMPA (D.C. Official Code § 1-609.03 (e))
(2007 Supp.), a personnel authority may authorize performance incentives for

exceptional service by an employee appointed to an Excepted Service policy position
under section 903 (a) of the CMPA (D.C. Official Code § 1-609.03 (a)) (2007 Supp.).

In addition to performance incentives in accordance with this section, Excepted Service
employees are eligible for incentive awards pursuant to Chapter 19 of these regulations,
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912.6

912.7

including Retirement Awards but excluding the other categories of monetary awards in
that chapter.

Performance incentives for Excepted Service employees shall be submitted, processed
and approved in accordance with Chapter 19 of these regulations.

A performance incentive awarded under this section will not be considered base pay for
any purpose, and will be subject to the withholding of federal, District of Columbia and
state income taxes, and social security taxes, if applicable. The amount of a
performance incentive cannot be adjusted upward to cover these taxes.

Section 913.1 is amended to read as follows:

913.1

In accordance with section 903 (f) of the CMPA (D.C. Official Code § 1-609.03 (f))
(2007 Supp.), and subject to the provisions of this section, an individual appointed to an
Excepted Service policy position or an Excepted Service statutory position shall be paid
up to twelve (12) weeks of separation pay at his or her rate of basic pay upon separation
for non-disciplinary reasons, as follows:

(a) Anindividual at grade level 15 (or equivalent) or pay level ES-9 or above, as
applicable, shall be paid separation pay in increments of weeks up to a maximum
of eight (8) weeks, unless the personnel authority specifies that separation pay of
more than eight (8) weeks, but not to exceed the twelve-week (12-week) limit, is
warranted; and

(b) An individual at grade level 14 (or equivalent) or pay level ES-8 or below, as
applicable, shall be paid separation pay in increments of weeks up to a maximum
of four (4) weeks, unless the personnel authority specifies that separation pay of
more than four (4) weeks, but not to exceed the twelve-week (12-week) limit, is
warranted.

Section 913.4 (b) is amended to read as follows:

913.4

Separation pay is not payable to any individual who either:

(a) Has accepted an appointment to another position in the District government
without a break in service; or

(b) Is eligible to receive an annuity under any retirement program for employees of
the District government, excluding the District retirement benefit program under
section 2605 of the CMPA (D.C. Official Code § 1-626.05) (2006 Repl.).

Section 913.6 is amended to read as follows:

913.6

Notwithstanding the provisions in subsection 913.1 (a) and (b), separation pay shall not
exceed four (4) weeks for any individual covered by this section who has not been
employed with the District government for at least one (1) year prior to the separation.
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Section 914 is amended to read as follows:

914

914.1

PERFORMANCE EVALUATION SYSTEM FOR EXCEPTED SERVICE
EMPLOYEES

Except as provided in Chapter 14 of these regulations, the performance of employees in
the Excepted Service shall be evaluated utilizing the performance management system
in that chapter.

Section 915 is amended as follows:

915

ATTORNEY CERTIFICATE OF GOOD STANDING FILING REQUIREMENT

Sections 915.1 and 915.2 are amended to read as follows:

915.1

915.2

915.3

In accordance with section 881 (a) of the CMPA (D.C. Official Code § 1-608.81 (a))
(2006 Repl.), the provisions of this section are applicable to each attorney appointed in
the Excepted Service at grade level 13 (or “ES-7” for Excepted Service attorneys who
are compensated under the ES Schedule) or equivalent and above who is required to be
a member of the D.C. Bar as a prerequisite of employment, and who is employed by:

(a) The Office of the Chief Financial Officer;

(b) Any agency, independent or subordinate, and whose duties, in whole or
substantial part, consist of hearing cases as an administrative law judge or as an
administrative hearing officer; and

(¢) Any independent agency excluded from the Legal Service, including the Housing
Finance Agency, Pretrial Services Agency, Water and Sewer Authority, and
Housing Authority.

Not later than December 15 of each year, or as specified in sections 915.18 and 915.19
of this section, each attorney as described in section 915.1 of this section must file with
the D.C. Department of Human Resources (DCHR) a certificate of good standing from
the Committee on Admissions, D.C. Court of Appeals.

Except as specified in sections 915.18 and 915.19 of this section, the certificate of good
standing submitted every year pursuant to this section must be dated not earlier than
October 1 and not later than December 15 of the year of submission.

Subsection 915.4 (b) is amended to read as follows:

915.4

Each subordinate agency or independent personnel authority that employs Excepted
Service attorneys subject to the filing requirement is responsible for:

(a) Notifying each agency attorney of the filing requirement every year; and
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(b) Submitting a list of agency attorneys subject to the filing requirement to the
Director of the DCHR every year, not later than the December 15 deadline.

Section 915.5 is amended to read as follows:

915.5

915.6

915.7

Notwithstanding the procedures in section 915.2 of this section, each subordinate
agency or independent personnel authority may elect to submit every year to the
Committee on Admissions, D.C. Court of Appeals, a consolidated listing requesting
certificates of good standing (certificates) for each agency attorney subject to the filing
requirement, and file the original individual certificates with the DCHR on behalf of
each attorney.

A subordinate agency or independent personnel authority that elects to submit a
consolidated listing as specified in section 915.5 of this section is responsible for
establishing internal procedures for the compilation of the consolidated listing and
every year inform each attorney subject to the filing requirement of the internal
procedures. Any consolidated listing submitted to the Committee on Admissions, D.C.
Court of Appeals (Court) must include, at a minimum, the following:

(a) The attorney’s name and bar number and, if necessary, some other identifier such
as the attorney’s date of admission to the D.C. Bar;

(b) A request that an individual certificate be prepared for each attorney in good
standing from the names submitted in the consolidated listing; and

(c) A request that the Court specify which attorneys, from the names submitted in the
consolidated listing, are not in good standing.

Any consolidated listing prepared pursuant to section 915.5 of this section must be
submitted to the Committee on Admissions, D.C. Court of Appeals, as soon after
October 1 of each year as practicable, but not later than November 15 of each year.

Sections 915.8 through 915.15 are amended to read as follows:

915.8

915.9

Nothing in this section prevents an attorney subject to the filing requirement from
individually applying for the certificate of good standing (certificate) from the
Committee on Admissions, D.C. Court of Appeals, and filing the certificate directly
with the DCHR by December 15 of each year.

Each subordinate agency head or independent personnel authority that elects to submit
a consolidated listing to the Committee on Admissions, D.C. Court of Appeals (Court)
pursuant to section 915.5 of this section will provide every year to the Director, DCHR:

(a) Each original individual certificate of good standing received;

(b) The name of each attorney who is not in good standing and any documentation
from the Court to that effect; and
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915.10

915.11

915.12

915.13

915.14

915.15

915.16

(c) A copy of the consolidated listing submitted to the Court.

Upon receipt of the original individual certificate of good standing (certificate) from
each attorney, or subordinate agency or independent personnel authority on his or her
behalf, the Director of the DCHR (or his or her designee) will:

(a) File the original individual certificates in a place designated for that purpose; and

(b) In the case of an attorney who is not in compliance with the filing requirement,
forward the name to the appropriate agency head.

Notwithstanding any other provision in this section, the Director, DCHR, may establish
internal procedures to identify every year each attorney as described in section 915.1 of
this section who is subject to the filing requirement and subsequently identify any
attorney who did not comply with the filing requirement.

Failure of any attorney as described in section 915.1 of this section, either
individually, or through his or her employing subordinate agency or independent
personnel authority, to file the certificate of good standing with the DCHR by
December 15 of each year, or as specified in sections 915.18 or 915.19 of this
section, will result in forfeiture of employment.

Upon written request from an attorney subject to the filing requirement, the Director
of the DCHR or independent personnel authority may grant a temporary waiver of
the filing requirement to the attorney if compliance with the filing requirement by
December 15 is inordinately difficult due to circumstances beyond his or her control
or other good cause.

Any request for a temporary waiver of the filing requirement must be submitted by the

attorney to the Director of the DCHR or independent personnel authority not later than
December 1.

The Director of the DCHR or independent personnel authority will grant a temporary
waiver of the filing requirement to an attorney who has exercised due diligence in
applying to be waived in to the D.C. Bar from another jurisdiction but does not
anticipate being waived in by December 15.

A request for temporary waiver of the filing requirement must include all of the
following:

(a) The reason or reasons for the request;
(b) The date of appointment to the attorney position subject to the filing requirement;

(¢) Inthe case of an attorney as described in section 915.15 of this section, the date
he or she submitted application to be waived in to the D.C. Bar; and
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(d) Any appropriate or required supporting material or documentation to substantiate
the request.

Sections 915.17 through 915.21 are amended to read as follows:

915.17

915.18

915.19

915.20

915.21

The Director of the DCHR or independent personnel authority will promptly determine
whether to grant the request for a temporary waiver of the filing requirement and notify
the attorney in writing. A notification granting the request must inform the attorney of
the deadline to file prescribed in section 915.18 of this section. A notification denying

the request must inform the attorney of the following:

(a) The reason or reasons for the denial of the request;

(b) That he or she has thirty (30) days from the receipt of the notification denying the

request to attempt to file the certificate of good standing (certificate) with the
DCHR;

(c) That he or she will be terminated at the end of the prescribed thirty-day (30-day)
period if unable to file the certificate with the DCHR within the prescribed period,
and

(d) The effective date of termination in the event that he or she is unable to file the
certificate with the DCHR within the prescribed period.

An attorney granted a temporary waiver of the filing requirement (waiver) must file a
certificate of good standing (certificate) with the DCHR within thirty (30) days of being
admitted to the D.C. Bar. A certificate filed pursuant to this subsection must not be
dated earlier than the date of the written request for the waiver submitted by the
employee.

When a personnel action placing an employee in an attorney position subject to the
filing requirement, such as in the case of a promotion to a grade 13 (or “ES-7” for
Excepted Service attorneys who are compensated under the ES Schedule) or equivalent,
becomes effective on or after the December 15 deadline, the attorney will file a
certificate of good standing (certificate) with the DCHR within thirty (30) days of the
effective date of such personnel action. A certificate filed pursuant to this subsection
must not be dated earlier than the effective date of the personnel action that placed the
employee in the attorney position subject to the filing requirement.

Upon establishing the effective date of a personnel action as described in section
915.19 of this section and processing the action, the Director of the DCHR or
independent personnel authority will promptly inform the affected employee, in
writing, of the deadline to file prescribed in section 915.19 of this section.

Each subordinate agency or independent personnel authority will provide a written
notice of the intent to terminate employment to any agency attorney who is not in
compliance with the filing requirement (requirement), except that in the case of a denial
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of a request for a temporary waiver of the requirement, notification will be
accomplished as specified in section 915.17 of this section. The notice will inform the
attorney:

(a) That he or she has thirty (30) days from the receipt of the notice to attempt to file
the certificate of good standing (certificate) with the DCHR;

(b) That he or she will be terminated at the end of the prescribed thirty-day (30-day)
period if unable to file the certificate with the DCHR within the prescribed period;
and

(¢) The effective date of termination in the event that he or she is unable to file the
certificate with the DCHR within the prescribed period.

915.22 Each appointee to an attorney position subject to the filing requirement (requirement)
will be notified by the appropriate personnel authority at the time of hire, in writing, of
the requirement, and that failure to comply by December 15 of each year or as specified
in sections 915.18 and 915.19 of this section, as applicable, will result in forfeiture of
employment.

Section 915.23 is amended to read as follows:

915.23 Not later than March 1 of each year after the December 15 filing deadline for the
preceding year, the Director of the DCHR will publish in the D.C. Register the list of
attorneys who have not met the filing requirement.

916 -919: RESERVED
Section 920 is amended as follows:

920 PROMOTION TO BATTALION FIRE CHIEF AND DEPUTY FIRE CHIEF
POSITIONS - FIRE AND EMERGENCY MEDICAL SERVICES
DEPARTMENT

Section 920 is amended to read as follows:

920.1 D.C. Official Code § 5-402 (b)) (2007 Supp.) provides that the Fire Chief shall
establish criteria for Excepted Service appointments to Battalion Fire Chief and Deputy
Fire Chief that addresses the areas of education, experience, physical fitness, and
psychological fitness. The criteria established, which shall become effective on
October 1, 2007, are specified in sections 920.2 through 920.4 of this section.

920.2  Promotion to Battalion Fire Chief will be accomplished in accordance with the
following:

(a) A Captain will be eligible for consideration for promotion to the rank of Battalion
Fire Chief after having served as Captain for at least one (1) year;
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920.3

(b)

©

d

Each candidate must be certified to the Fire Officer Il level in accordance with the
standards of the National Fire Protection Association (NFPA), or equivalent, and
must meet at least one (1) of the following three (3) educational and training
requirements:

(1) Certification to Fire Officer III level in accordance with NFPA standards, or
equivalent;

(2) A minimum of forty-five (45) semester hours of college level course work,
with at least fifteen (15) semester hours in core subjects such as English
composition, mathematics, and science, and the remainder in fire science or
administration courses, or the equivalent of fire science or administration
courses; or

(3) A minimum of thirty (30) hours toward certification as Fire Officer III in
accordance with NFPA standards, or equivalent, with an additional fifteen
(15) semester hours of college level course work in core subjects such as
English composition, mathematics, and science.

A candidate hired after December 31, 1980 will be considered ineligible for
consideration for promotion to the rank of Battalion Fire Chief if his or her record
includes a suspension action for a period of fourteen (14) days or more within the
three (3) years prior to submission of his or her application for promotion.

Each candidate will be required to successfully complete a promotional physical
at the time of selection.

Promotion to Deputy Fire Chief will be accomplished in accordance with the following:

(a)

(b)

A Battalion Fire Chief will be eligible for consideration for promotion to the rank
of Deputy Fire Chief after having served as Battalion Fire Chief for at least two
(2) years;

Each candidate must be certified to Fire Officer II level in accordance with the
standards of the National Fire Protection Association (NFPA), or equivalent, and
must meet at least one (1) of the following three (3) educational and training
requirements:

(1) Certification to Fire Officer III level in accordance with NFPA standards, or
equivalent;

(2) A minimum of forty-five (45) semester hours of college level course work,
with at least fifteen (15) semester hours in core subjects such as English
composition, mathematics, and science, and the remainder in fire science or
administration courses, or the equivalent of fire science or administration
courses; or
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(3) A minimum of thirty (30) hours toward certification as Fire Officer III in
accordance with NFPA standards, or equivalent, with an additional fifteen
(15) semester hours of college level course work in core subjects such as
English composition, mathematics, and science.

(c) A candidate hired after December 31, 1980 will be considered ineligible for
consideration for promotion to the rank of Deputy Fire Chief if his or her record
includes a suspension action for a period of fourteen (14) days or more within the
three (3) years prior to submission of his or her application for promotion.

(d) Each candidate will be required to successfully complete a promotional physical
at the time of selection.

920.4  The selection process for the Battalion Fire Chief and Deputy Fire Chief is as follows:

(a) The Fire Chief is authorized to select for promotion any of the members who meet
the minimum qualification standards listed in sections 920.2 and 920.3 of this
section.

(b) The Fire Chief will submit the final nomination of names to the Mayor, together
with any other information as the Mayor may require.

Section 999 is amended as follows:

Definitions for the terms “break in service,” “intermittent employment,” and “temporary employment”
are added to read as follows; and the definition of the terms “consultant,” “consultant position,”

“Excepted Service, “expert,” “expert position,” “performance contract,” and “personnel authority”
are amended to read as follows:

999 DEFINITIONS
999.1  In this chapter, the following terms have the meaning ascribed:

Break in service — a period of one (1) workday or more between separation and reemployment
that may cause a loss of rights or privileges.

Consultant — for the purposes of section 904.4 (c) of this chapter, the term “consultant” means a
person who serves as an advisor to an officer or instrumentality of the District government, as
distinguished from an officer or employee who carries out the agency’s duties and
responsibilities. A consultant gives views or opinions on problems or questions presented by the
agency, but neither performs nor supervises performance of operating functions. The person is
an expert in the field in which he or she advises, but need not be a specialist. A person’s
expertness may consist of a high order of broad administrative, professional, or technical

experience indicating that his or her ability and knowledge make his or her advice distinctively
valuable to the agency.

Consultant position — for the purposes of section 904.4 (c) of this chapter, the term “consultant
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position” means a position requiring the performance of purely advisory or consultant services,
not including performance of operating functions.

Disciplinary reasons — includes but is not limited to behavior that negatively impacts the
integrity of government operations or that is contrary to established standards, policies, or
procedures; failure to meet specific requirements for the position the employee occupies, such as
professional licensing or certification requirements; and failure to meet established performance
goals, unsatisfactory or poor performance, incompetence, or any other performance-related
deficiencies.

Excepted Service — positions identified as being statutory, transitional, public employment,
special category, training, or policy positions, and authorized by sections 901 through 908 of the
CMPA (D.C. Official Code § 1-609.01 through 1-609.08) (2006 Repl.). These positions are not
in the Career, Educational, Management Supervisory, Legal or Executive Service.

Expert — for the purposes of section 904.4 (c) of this chapter, the term “expert” means an expert
may be a person who performs or supervises regular duties and operating functions and shall
include the following:

(@) A person with excellent qualifications and a high degree of attainment in a
professional, scientific, technical, or other field; and

(b) Certain members of boards or commissions.

Expert position — for the purposes of section 904.4 (c) of this chapter, the term “expert position”
means: (a) a position that, for satisfactory performance, requires the services of an expert in the
particular field, as defined above, and with duties that cannot be performed satisfactorily by
someone not an expert in that field; or (b) a position that is occupied by members of certain
boards and commissions.

Intermittent employment — for the purposes of section 904.4 (c) of this chapter, the term
“Intermittent employment” means occasional or irregular employment on programs, projects,
problems, or phases thereof, requiring intermittent services, without a regularly scheduled tour of
duty. If at any time it is determined that the employee’s work is no longer intermittent in nature, .
the person’s employment must be changed immediately.

Performance contract — an agreement between an employee in an Excepted Service policy
position under section 903 (a) of the CMPA (D.C. Official Code § 1-609.03 (a)) (2007 Supp.)
and the personnel authority that may be entered into and that clearly identifies measurable goals
and outcomes.

Personnel authority — an individual or entity with the authority to administer all or part of a
personnel management program as provided in section 401 of the CMPA (D.C. Official Code
§ 1-604.01 ef seq.) (2006 Repl. and 2007 Supp.).

Temporary employment — for the purposes of section 904.4 (c) of this chapter, the term
“temporary employment” means employment for one (1) year or less on programs, projects,
problems, or phases thereof, requiring temporary service for such a period of time.
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Comments on these proposed regulations should be submitted, in writing, to Ms. Brender L.
Gregory, Director, D.C. Department of Human Resources, 441 4™ Street, N.W. Suite 3008,
Washington, D.C. 20001, within thirty (30) days of the date of publication of this notice in the
D.C. Register. Additional copies of these proposed regulations are available from the above
address.
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D.C. DEPARTMENT OF HUMAN RESOURCES

NOTICE OF PROPOSED RULEMAKING

The Director, D.C. Department of Human Resources, with the concurrence of the City
Administrator, pursuant to Mayor’s Order 2000-83, dated May 30, 2000, and in accordance with
sections 951 through 958 of the District of Columbia Government Comprehensive Merit Personnel
Act of 1978, effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code § 1-609.51 ef seq.) (2006
Repl.), hereby gives notice of the intent to adopt the following rules in not less than thirty (30) days
from the date of publication of this notice in the D.C. Register. These rules would amend Chapter
38, Management Supervisory Service, of Title 6 of the District of Columbia Municipal Regulations
(DCMR), in its entirety. Upon adoption, these rules will amend Chapter 38, Management
Supervisory Service, of Title 6 of the DCMR, published at 48 DCR 2812 (March 30, 2001) and
amended at 50 DCR 7747 (September 12, 2003), 51 DCR 9707 (October 15, 2004), 52 DCR 1314
(February 11, 2005), 52 DCR 1913 (February 25, 2005 — Errata Notice), 52 DCR 6840 (July 22,
2005), and May 4, 2007 (54 DCR 4186).

CHAPTER 38

MANAGEMENT SUPERVISORY SERVICE
Chapter 38 of the D.C. Personnel Regulations is amended to read as follows:
3800 POLICY

3800.1 Pursuant to section 951 of the District of Columbia Government Comprehensive Merit
Personnel Act of 1978 (CMPA), effective March 3, 1979 (D.C. Law 2-139; D.C. Official
Code § 1-609.51) (2006 Repl.), the Management Supervisory Service is established
within the District government to ensure that each agency has the highest quality of
managers and supervisors who are responsive to the needs of the government.

3800.2  This chapter applies to all appointments to the Management Supervisory Service under
the authority of sections 951 through 958 of the CMPA (D.C. Official Code § 1-609.51 er
seq.) (2006 Repl. )

3800.3 In accordance with section 954 of the CMPA (D.C. Official Code § 1-609.54) (2006
Repl.), an appointment to the Management Supervisory Service is an at-will appointment.

3800.4  For the purposes of this chapter, the term “appointment” means all initial appointments to
the Management Supervisory Service, and all subsequent position changes, including
reassignments and promotions, within the Management Supervisory Service.

3801 APPLICABILITY

3801.1 The Management Supervisory Service consists of all employees who meet the definition
of “management employee” in section 1411 (5) of the CMPA (D.C. Official Code § 1-
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3801.2

3801.3

3801.4

3801.5

3802

3802.1

3801.2

3802.3

614.11 (5)) (2006 Repl.), that is, employees whose functions include responsibility for
project management and supervision of staff and the achievement of the project’s overall
goals and objectives.

The following employees are excluded from the Management Supervisory Service:

(a) Employees occupying positions included in recognized collective bargaining units;
and

(b) Employees with acting supervisory or managerial responsibilities only in the
absence of the regular supervisor or manager.

Positions that have some supervisory duties and responsibilities but less than those
described in the appropriate classification standards guide shall be excluded from the
Management Supervisory Service.

Persons appointed to the Management Supervisory Service are not in the Career,
Educational, Legal, Excepted, or Executive Services.

An employee holding a position in the Career or Educational Services may be detailed,
temporarily promoted, temporarily transferred, or temporarily reassigned, without a break
in service, to a position that would otherwise be in the Management Supervisory Service,
without losing his or her existing status in the Career or Educational Services.

COMPENSATION SYSTEM, SALARY AND RATE SCHEDULES, AND PAY-
FOR-PERFORMANCE SYSTEM FOR MANAGEMENT SUPERVISORY
SERVICE EMPLOYEES

The compensation provisions of Chapter 11 of these regulations are applicable to all
positions in the Management Supervisory Service.

As applicable, individuals appointed to the Management Supervisory Service shall be
paid from either:

(a) The Management Supervisory Rate Schedule, the symbol for which is MW, which
is the hourly rate schedule applicable to Management Supervisory Service
employees who are paid under the Wage Service Rate System established in
Chapter 11 of these regulations; or

(b) The Management Supervisory Service Pay Schedule (“MS Schedule”), the symbol
for which is MS, which is the annual rate schedule applicable to Management
Supervisory Service employees who are paid under the District Service Salary
System established in Chapter 11 of these regulations.

The MS Schedule is divided into grade levels 11 through 16 and consists of an open

range with no steps, only a “minimum”, “midpoint,” and “maximum” as reference points
of the range for each grade level.
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3802.4

3802.5

3802.6

3802.7

The MS Schedule provides a varying, pay-for-performance system for Management
Supervisory Service employees paid from it. Some of the features of a merit-based pay
plan such as the new MS Schedule are:

(a) Merit pay or pay-for-performance systems provide the flexibility to:

(1) Combine merit or performance-based increases with what is commonly
known as a “cost-of-living adjustments” or “market adjustments;” or

(2) Base the total salary increase the employee receives solely on merit
(performance).

(b) Base-pay increases vary in direct relationship to each employee’s performance
level;

(c) The system differentiates between the various levels of performance and rewards
employees accordingly through additional compensation;

(d) The success of the system depends on accurate and realistic performance
evaluations by supervisors; and

(e) The system provides flexibility for varying budget constraints and revenues.

Each personnel authority, in consultation with the Office of the Chief Financial Officer,
shall:

(a) Determine the percentage of the performance-based or merit pay increase, if any,
for agency Management Supervisory Service employees who are paid under the MS
Schedule and have received a Performance Plan for the year, and whose level of
competence and job performance is determined to be acceptable or better as
evidenced by a performance rating of “Meets Expectations” or higher;

(b) Determine the total percentage of the annual salary increases for these employees, if
any; and

(¢) Communicate the plan to agency heads every year.

Any performance base or merit pay increase for Management Supervisory Service
employees shall be approved by the Mayor (or designee) or independent personnel
authority.

An eligible Management Supervisory Service employee whose salary is at the top of the
range for the grade level of the position he or she occupies and who meets the
requirements in section 3802.5 (a) of this section, shall receive a one-time (1-time) lump
sum payment for the calendar year in question, the amount of which shall not exceed the
percentage afforded to other eligible agency employees with the same performance
rating.
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3802.8

3803

3803.1

3804

3804.1

3804.2

3804.3

3805

3805.1

3805.2

3806

3806.1

The rates of pay on the Management Supervisory Service Pay Schedules shall not be used
to set pay upon subsequent appointment to a position in the Career Service.

INCUMBENT CLASSIFICATION SYSTEM

Until such time as the Mayor adopts a new classification system, the classification system
that was in effect on December 31, 1979 is the system applicable to the classification of
positions in the Management Supervisory Service.

METHOD OF MAKING MANAGEMENT SUPERVISORY SERVICE
APPOINTMENTS

In accordance with section 953 of the CMPA (D.C. Official Code § 1-609.53) (2006
Repl.), all appointments to the Management Supervisory Service, except as specifically
limited in this chapter, shall be by open competition on the basis of merit by selection
from the highest qualified applicants, based on specific job requirements with appropriate
regard for affirmative action goals as provided by law and as determined under this
chapter.

An appointment to the Management Supervisory Service may be made for an indefinite
period, or as a time-limited appointment.

Because an appointment to the Management Supervisory Service is an at-will
appointment, a date specifying the duration of a time-limited appointment shall not
prevent the termination of the employee occupying such a position prior to the date
specified; provided that the termination is effected pursuant to section 3813 of this
chapter.

PROHIBITED PERSONNEL PRACTICES

No person shall interfere in the competitive process by influencing another person to
withdraw from competition for any position in the Management Supervisory Service for
the purpose of either improving or injuring the prospects of any applicant for
appointment or selection.

In accordance with the D.C. Human Rights Act of 1977, as amended, the District
government does not discriminate on the basis of actual or perceived: race, color,
religion, national origin, sex, age, marital status, personal appearance, sexual orientation,
gender identity or expression, familial status, family responsibilities, matriculation,
political affiliation, genetic information, disability, source of income, status as a victim of
an intra-family offense, and place of residence or business.

QUALIFICATION STANDARDS AND GENERAL REQUIREMENTS FOR
SELECTION

A person selected to a position in the Management Supervisory Service shall meet the
qualification standards for the position for which selected.
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3806.3

3806.4

3806.5

3807
3807.1

3807.2

Suitability requirements applicable to the Management Supervisory Service are specified
in Chapter 4 of these regulations.

Whenever the practice of certain occupations and professions is subject to licensure
requirements (as established by District, state, or federal law), the possession of a license
shall constitute a qualification requirement for the position.

Selection procedures for the Management Supervisory Service shall be based on a job
analysis designed to identify and evaluate the factors that are important in evaluating
candidates, as well as the following:

(@) The basic duties and responsibilities of the position; or

(b) The tasks or the knowledge, skills, and abilities required to perform the duties and
carry out the responsibilities of the position.

The personnel authority may require an applicant to provide documentary evidence of his
or her qualifications for an appointment in the Management Supervisory Service.

COMPETITIVE AND NON-COMPETITIVE PLACEMENT

AExcept as otherwise provided in this chapter, competitive procedures shall apply to all

initial appointments to the Management Supervisory Service, and subsequent
assignments and placements to positions within the Management Supervisory Service,
including the following:

(a) Promotions;

(b) Temporary promotions exceeding one hundred twenty (120) days;

(c) Selection for details for more than two hundred forty (240) days to a position at a
higher grade or to a position at the same grade level with known promotion
potential; and

(d) Selection for a position, including by reassignment or demotion, with more
promotion potential than the last grade held under a Management Supervisory
Service competitive appointment.

Competitive procedures shall not apply to the following actions within the Management
Supervisory Service:

(a) The following types of Management Supervisory Service promotions:

(1) A promotion resulting from the upgrading of a position without significant
change in the duties and responsibilities due to issuance of a new
classification standard or the correction of an initial classification error;

(2) A promotion resulting from an employee’s position being reclassified at a
higher grade because of accretion of additional duties and responsibilities
without planned management action;

5
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(b)

(3) A career ladder promotion if the original competition for the position clearly
established the career ladder; or

(4) A temporary promotion under this chapter for a period of one hundred twenty
(120) days or less.

Indefinite reassignment or transfer to a position of the same grade with no known
promotion potential;

A temporary reassignment for a period of one hundred twenty (120) days or less;
A reassignment or demotion pursuant to section 3809 of this chapter;

Consideration of a candidate not given proper consideration in a competitive
promotion action; or promotion of an employee who was denied promotion as a
result of other error, on order of the D.C. Department of Human Resources or
independent personnel authority;

A detail of two hundred forty (240) days or less to a position at a higher grade or to
a position with known promotion potential; and

Temporary Appointments Pending the Establishment of Registers (TAPER).

While this chapter does not include time-in-grade requirements or restrictions

for promotion to or within the Management Supervisory Service that would prevent
an employee from advancing to a higher grade position before serving at the lower
grade for at least one (1) year, agencies must exercise discretion concerning any
such promotions; and consider establishing internal controls and procedures to
handle such promotions, with regard to equity and reasonableness.

The following criteria shall be followed when considering promoting an employee
to or within the Management Supervisory Service when the employee meets the
qualifications requirements for the higher grade position but has served at the lower
grade level for less than one (1) year. Under such circumstances, consideration
shall be given to the following:

(1) The employee’s total work history;

(2) The employee’s education, superior academic credentials, or superior
academic achievements;

(3) Any work performed by the employee that is related to the higher grade
position and at a level at least commensurate (equivalent) to the higher grade
position;

(4) Any negative impact that an action to advance an employee who has not

6
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3707.5

3808

3808.1

3808.2

3808.3

served at the lower grade level for at least one (1) year may have on other
agency Management Supervisory Service employees;

(5) The impact that an action to advance an employee who has not served at the
lower grade level for at least one (1) year may have on the agency’s salary
structure; or

(6) Hardship, inequity, or especially meritorious cases.

An employee’s salary history (i.e., previous higher salary) shall not automatically be
considered as the determining factor in the employee’s promotion under the
circumstances and criteria described in section 3807.3 of this section; however, it may be
considered along with the criteria listed in that section.

An employee promoted under the circumstances described in section 3807.3 of this
section may be advanced more than two (2) grade levels at a time.

COMPETITIVE SELECTION

Competitive selection procedures shall consist of assembled examinations, which may
include written, oral, or performance examinations, or a combination thereof; or
unassembled examinations, which may include but shall not be limited to the
establishment of crediting plans (for ranking), selection panels, or interview panels, or a
combination of more than one (1) of these recruitment and selection methods.

Each competitive selection shall result from appropriate recruitment activities and a
vacancy announcement made available to applicants.

(a) The following employees shall be referred to selecting officials in subordinate
agencies along with other qualified candidates, for interview by management and
special consideration for placement and advancement for Management Supervisory
Service positions they apply for; provided that no person referred for such special
consideration shall be selected ahead of a candidate claiming the residency
preference pursuant to section 957 of the CMPA (D.C. Official Code § 1-609.57)
(2006 Repl.), if any:

(1) Graduates of the District government’s Certified Public Manager Program;
and

(2) Persons appointed as Capital City Fellows (CCF), upon completion of the
two-year (2-year) CCF Program.

(b) The Director, D.C. Department of Human Resources (DCHR), shall issue

procedures providing guidance for the implementation of section 3808.3 (a) above,
to include:
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3809.6

3809.7

(1) Language notifying employees and agency management of the special
consideration for placement and advancement provisions of this section;

(2) The manner in which these employees will be tracked for referral and
consideration; and identified on selection certificates or registers; and

(3) A requirement that selecting officials submit a written explanation to the
DCHR on the non-selection of one of these employees for reasons other than
selection of a residency-preference candidate.

(c) Anemployee as described in section 3808.3 (a) above shall be referred and receive
special consideration for placement and advancement under this section only until
he or she accepts and is placed in a position as a result of the referral. Referrals
under this section shall cease if the employee declines a position.

(d) An employee who separates from District government service shall not be eligible
for referrals under this section upon re-employment with the District government.

PLACEMENT BY REASSIGNMENT OR DEMOTION

A personnel authority may fill a vacancy within the Management Supervisory Service by
reassignment of a Management Supervisory Service employee to another position of the
same grade, either competitively or non-competitively, as provided in this section.

When, as a result of attrition, reductions in force, reorganizations, or approved
realignments within an agency, a Management Supervisory Service employee ceases to
perform managerial or supervisory functions or duties, the employing agency may
reassign or demote the employee to a vacant Management Supervisory Service position
for which he or she qualifies; provided that there is no reduction in the benefits of the
employee, and the position has no greater promotion potential than the position
previously held.

An agency may determine that it is necessary to reassign a Management Supervisory
Service employee to a vacant Management Supervisory Service position for which he or
she qualifies, for reasons other than those listed in section 3809.2 of this section;

provided that the position has no greater promotion potential than the position previously
held. ‘

A time-limited reassignment may be made for a period not to exceed one (1) year.

A time-limited reassignment exceeding one hundred twenty (120) days to a position with
established promotion potential higher than the currently held position will be effected
competitively.

Any reassignment or demotion under the circumstances described in sections 3809.2 and
3809.3 of this section shall be effected non-competitively.

An employee may voluntarily accept a reassignment or demotion pursuant to sections
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3813.2

38133

3809.2 or 3809.3 of this section, or be terminated as specified in section 3814 of this
chapter.

MANAGEMENT SUPERVISORY SERVICE SKILLS MAINTENANCE AND
ENHANCEMENT

In accordance with section 955 of the CMPA (D.C. Official Code § 1-609.55) (2006
Repl.), each employee appointed to the Management Supervisory Service will be
required to maintain and enhance his or her management and supervisory skills through
mandatory training courses every year, as prescribed by the personnel authority.

Failure of a Management Supervisory Service employee to complete the prescribed
training within time frames specified by the personnel authority may result in
administrative action against the employee.

PERFORMANCE EVALUATION SYSTEM FOR MANAGEMENT
SUPERVISORY SERVICE EMPLOYEES

Except as provided in Chapter 14 of these regulations, the performance of employees in
the Management Supervisory Service shall be evaluated utilizing the performance
management system in that chapter.

RESIDENCY PREFERENCE FOR MANAGEMENT SUPERVISORY SERVICE

The residency preference provisions of section 801(e) (1), (2), (3), (5), (6), and (7) of the
CMPA (D.C. Official Code § 1-608.01(¢) (1), (2), (3), (5), (6), and (7)) (2006 Repl.), as
amended, and Chapter 3 of these regulations, shall apply to employment in the
Management Supervisory Service.

EMPLOYEE RIGHTS UPON TERMINATION

An appointment to the Management Supervisory Service is an at-will appointment. A
person appointed to a position in the Management Supervisory Service serves at the
pleasure of the appointing authority, and may be terminated at any time. An employee in
the Management Supervisory Service shall be provided a fifteen-day (15-day) notice
prior to termination.

No termination action shall be initiated under this chapter unless first authorized by the
agency head (or designee) and the Director, D.C. Department of Human Resources
(DCHR), or independent personnel authority, as applicable; except that a termination of a
Management Supervisory Service employee in the DCHR shall be first authorized by the
Director, DCHR (or designee), and the Chief of Staff for the Mayor. '

In accordance with section 954 of the CMPA (D.C. Official Code § 1-609.54 (b)) (2006
Repl.), an employee in the Management Supervisory Service shall be entitled to

severance pay upon termination for non-disciplinary reasons.
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38134 Severance pay shall not be paid to any individual who has accepted an appointment to
another position in the District government without a break in service.

3813.5  Upon termination for non-disciplinary reasons, and at the discretion of the personnel
authority, a person with Career Service status or Excepted Service status due to
appointment as an attorney in the Excepted Service may retreat, within three (3) months
of the effective date of the termination, to a vacant position within the agency to which he
or she was promoted and for which he or she qualifies.

3813.6 A retreat in accordance with section 3813.5 of this section shall be to a position in the
service in which the person acquired status.

3813.7  Terminations from the Management Supervisory Service are not subject to administrative
appeals.

3899 DEFINITIONS
For the purposes of this chapter, the following terms have the meaning ascribed:

Agency — any unit of the District of Columbia government, excluding the courts, required by law, by
the Mayor of the District of Columbia, or by the Council of the District of Columbia to administer
any law, rule, or any regulation adopted under authority of law. The term “agency” also includes
any unit of the District of Columbia government created by the reorganization of one (1) or more of
the units of an agency and any unit of the District of Columbia government created or organized by
the Council of the District of Columbia as an agency.

Assembled examination — a computerized or multiple-choice written examination or test which
may include a typing or data-entry skills test.

Break in service — a period of one (1) workday or more between separation and reemployment that
may cause a loss of rights or privileges.

Disciplinary reasons — includes but is not limited to behavior that negatively impacts the integrity '
of government operations or that is contrary to established standards, policies, or procedures; failure
to meet specific requirements for the position the employee occupies, such as professional licensing
or certification requirements; and failure to meet established performance goals, unsatisfactory or
poor performance, incompetence, or any other performance-related deficiencies.

Manager — an employee vested with the authority to direct the work of an organization, held
accountable for the success of specific line or staff functions; responsible for supervision of staff,
monitoring and evaluating the progress of an organization toward meeting goals, and making
adjustments in objectives, work plans, schedules and commitment of resources. A manager serves
as head or assistant head of a major organization, or specialized project of marked difficulty,
responsibility or community significance.

Personnel authority — an individual or entity with the authority to administer all or part of a
personnel management program as provided in section 401 of the CMPA (D.C. Official Code § 1-
604.01 ef seq.) (2006 Repl., and 2007 Supp.).
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Promotion — the change of an employee while continuously employed, from one grade to a higher
grade under the Management Supervisory Service Schedule, or between pay systems.

Reassignment — a change of an employee from a Management Supervisory Service position to
another Management Supervisory Service position of the same grade.

Supervisor — incumbent of a position that accomplishes work through the direction of other
employees and meets at least the minimum requirements for coverage under the appropriate
supervisory grade evaluation guide.

Temporary Appointment Pending the Establishment of Register (TAPER) — a time-limited
initial appointment to a position in the Management Supervisory Service, pending the establishment
of a register when there are insufficient candidates on a register appropriate for filling the position.
Authority for the use of this type of appointment shall be granted by the personnel authority only
when the public interest requires that a vacancy be filled before eligibles can be certified.

Unassembled examination — an examination that does not require a written test.

Comments on these proposed regulations should be submitted, in writing, to Ms. Brender L.
Gregory, Director, D.C. Department of Human Resources, 441 4t Street, N.W., Suite 3008,
Washington, D.C. 20001, within thirty (30) days of the date of publication of this notice in the D.C.
Register. Additional copies of these proposed regulations are available from the above address.
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