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OFFICE OF ADMINISTRATIVE HEARINGS

NOTICE OF FINAL RULEMAKING

The Chief Administrative Law Judge of the Office of Administrative Hearings (OAH), pursuant
to the authority set forth in Section 8(b)(7) of the Office of Administrative Hearings
Establishment Act of 2001, effective March 6, 2002 (D.C. Law 14-76, D.C. Official Code § 2-
1831.05(b)(7)), gives notice of the adoption of the following amendments to Chapter 29 of Title
1 of the District of Columbia Municipal Regulations (DCMR), “Office of Administrative
Hearings Rules of Practice and Procedure.”

These rules were first published in the D.C. Register on December 23, 2005 at 52 DCR 11109,
Based on the comments received, there are no substantive changes to the published rules. These
rules will be effective upon the publication of this notice of final rulemaking in the D.C.
Register.

1 DCMR Chapter 29 is amended as follows:

The title of the Chapter is changed to "Office of Administrative Hearings: Rules Applicable in
Specific Classes of Cases."

The following sections are added:
2970 Public Benefits Cases: Scope

2970.1. ~ Sections 2970 to 2978 contain the rules for hearings at the Office of
Administrative hearings concerning the following kinds of benefits:

Medicaid

Temporary Assistance for Needy Families (“T ANF”)

Food Stamps

Interim Disability Assistance

Shelter and services for homeless persons

General Assistance for ‘Children |
.Program on Work, Employment and Responsibility (“POWER”)

Burial Assistance
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Any other benefits provided by the Department of Human Services, except
for benefits provided by the Rehabilitation Services Administration

Low Income Home Energy Assistance Program benefits provided by the
District of Columbia Energy Office

Sections 2970 to 2978 also apply to hearings requested by the Department of
Human Services when it seeks to disqualify someone from receiving Food Stamps
benefits due to an intentional program violation,

If a circumstance arises that is not covered by any of the rules in sections 2970 to
2978, the rules of the Office of Administrative Hearings found in 1 DCMR
Chapter 28 shall apply. '

If there is a conflict between any federal law or regulation and anything in these
rules, the federal law or regulation shall control.

If there is a conflict between any District of Columbia statute and anything in
these rules, the District of Columbia statute shall control.

If there is a conflict between any other agency’s procedural rules or regulations

and these rules, these rules shall control.
Public Benefits Cases: How to Request a Hearing

A hearing can be requested in writing, in person, or by telephone.

v

To request a hearing in writing, a person may:

- (a) Fill out a hearing request form at a Department of Human Services
service center, or at the Office of Administrative Hearings; or

(b) Send a hearing request form to the Department of Human Services
or the Office of Administrative Hearings; or

(c) Send a letter to the Department of Human Services or the Office of
Admimsirative Hearings with a clear statement that he or she
wishes to have a hearing. The letter must describe both the type of
benefits at issue and the action or inaction to which the person
objects. The letter must contain the name, address and telephone
number of the person requesting a hearing; or

(d) In addition, if a person wants a hearing concerning Medicaid
benefits, he or she also can send or bring a hearing request form,
or a letter requesting a hearing to the Department of Health.

(e) In addition, if a person wants a hearing concerning Low Income
Home Energy Assistance Program benefits, he or she also can
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send or bring a hearing request form to the District of Columbia
Energy Office.

Forms for requesting hearings shall be available at the Office of Administrative
Hearings, at all service centers of the Department of Human Services, at the
Department of Health and at the District of Columbia Energy Office.

To request a hearing in person, a person may:
(a) Come to a Department of Human Services service center; or
(b) Come to the Office of Administrative Hearings; or

(¢) Come to the Department of Health, for a hearing concerﬁing
Medicaid; or

(d) Come to the District of Columbia Energy Office, for a hearing
concerning Low Income Home Energy Assistance Program
benefits.

To request a hearing by telephone, a person may
(a)  Telephone the Department of Human Services; or
(b)  Telephone the Office of Administrative Hearings.

Any government agency that receives a written hearing request must file it with
the Clerk of the Office of Administrative Hearings within three (3) business days
of receiving it.

Any government agency that receives an oral or telephone hearing request from
an individual must complete a hearing request form and file it with the Clerk of
the Office of Administrative Hearings within three (3) business days of receiving
it.

If the Office of Administrative Hearings receives a written hearing request from
an individual, the docket clerk will send it to the agency whose decision is being
challenged.

If the Office of Administrative Hearings receives an oral or telephone hearing
request from an individual, the docket clerk shall complete a written summary of
the request and send it to the agency or service provider whose demsmn is being
challenged.

The Department of Human Services can request a hearing concerning a claim that
a Food Stamps recipient should be disqualified from receiving benefits due to an
intentional program violation by filing a hearing request form, approved by the
Chief Administrative Law Judge, at the Office of Administrative Hearings.
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Public Benefits Cases: Representatives

As required by Federal law, see, e.g. 42 CF.R. 431.206(b)(3) and 7 CF.R.
273.15(f), and the District of Columbia Public Assistance Act, D.C. Official Code
§ 4-210.04(a), an applicant for, or recipient of, the benefits listed in Rule 2970.1,
may be represented by an attorney, a relative, a friend or other representative who
is not employed by the District of Columbia government.

‘Any person who is not a lawyer who requests a hearing on behalf of someone else

must file a statement, signed by the Petitioner authorizing that person to be a
representative. A hearing request is subject to dismissal unless that statement is
filed. Before dismissing a case under this Rule, an Administrative Law Judge
shall notify the party’s representative of this requirement.

The practice of lawyers or other representatives of parties shall be regulated in
accordance with OAH Rules 2838 and 2839, 1 DCMR 2838 and 2839.

Public Benefits Cases: Hearing Dates

After a hearing request is filed, an Administrative Law Judge ordinarily will issue
a Hearing Notice that will schedule a hearing date. If any applicable law requires
that an administrative review be completed before a hearing takes place, a hearing
will not be scheduled until the administrative review has been completed.

Instead of, or in addition to, scheduling a hearing date, an Administrative Law
Judge may schedule a status conference or other preliminary hearing in order to
simplify the issues in the case, identify the parties’ legal and factual positions,
rule on any preliminary legal issues, or for any other purpose that cou]d lead to
the efficient resolution of the case.

Only an Administrative Law Judge can change a hearing date.

Any party may ask an Administrative Law Judge for a different hearing date by
submitting a form approved by the Chief Administrative Law Judge. Copies of
that form will be sent with every Hearing Notice, and are available from the
Office of Administrative Hearings.

Public Benefits Cases: Administrative Reviews

An administrative review 1s an informal meeting between a person who has
requested a hearing and a representative of the agency or service provider whose
action or inaction is being challenged by that person. The purpose of an
administrative review is to determine whether the agency’s or service provider’s
position is valid and, if possible, to achieve an informal solution of the claim.

An agency or service provider shall offer each person who requests a hearing an
opportunity for an administrative review, if required by law. At least five days
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before the hearing date, the agency or service provider shall file and send to
Petitioner and his or her representative a status report, which says whether or not
an administrative review was held, and the results of any review.

In cases involving shelter or other services for homeless persons, as required by
the Homeless Services Reform Act of 2005, D.C. Official Code §§ 4-1601.01 et
seq., the Department of Human Services shall conduct the administrative review.

As required by law, a government agency or shelter shall make the case file
available to the Petitioner.

Public Benefits Cases: Hearings

At each hearing, the Administrative Law Judge shall decide the order in which the
parties will present their cases.

If a party who requests a hearing fails to attend the hearing without good cause,
the case may be dismissed with prejudice. “Good cause” includes, but is not
limited to serious illness, an accident, a childcare problem, severe weather
conditions, or other emergency.

If the agency or service provider whose action or inaction is being challenged
fails to attend the hearing, a default order may be entered, granting the Petitioner
the relief that he or she secks.

If the respondent in a Food Stamps Intentional Program Violation case fails to
appear for a hearing, the Government must still prove its case.

Parties shall have the following rights ata hearing:

(@) - The nght to testify in support of their case, and to have other
witnesses testify for them;

(b)  Theright to cross-examine witnesses called by the other party;

(c) The right to examine all exhibits offered into evidence by the other
party and to object to the admission of any testimony or other
evidence;

(d)  The right to subpoena witnesses, as provided in Rule 2976;

(e) The right to a representative, as provided in Rule 2972.

At a hearing, both the Petitioner and the Government’s representatives may
present evidence. “Evidence” includes swom testimony by the Petitioner, the
Government’s representative and any witnesses that either of them may present.
“Evidence” also includes documents, photographs or any other item that either the
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Petitioner or the Government’s representative believes may help the
Administrative Law Judge to decide the case.

At least seven (7) days before the hearing date, each party shall file with the
Office of Administrative Hearings copies of any documents, photographs or other
items that the party may want the Administrative Law Judge to consider at the
hearing. Copies must be sent to the other party in the following manner:

(a) Any Government agency or service provider must send copies to
all other parties;

(b)  If an individual is represented by a person other than a family
member, the representative shall send copies to all other parties;

(c) A shelter resident must deliver a copy to the shelter director if the
shelter makes free copying services available to the shelter resident
for that purpose;

(d)  For other individuals, the Office of Administrative Hearings will
deliver copies by interagency mail to the Department of Human
Services, the Department of Health or the District of Columbia
Energy Office, as appropriate.

If any item is not filed according to the requirements of Rule 2975.7, and the
other party shows that it has been unfairly surprised, the Administrative Law
Judge shall have the discretion to set a new hearing date to allow the other party
an opportunity to bring in responsive evidence.

If any party demonstrates that it has been unfairly surprised by the appearance of
a witness, the Administrative Law Judge shall have the discretion to set a new
hearing date to allow the other party an opportunity to prepare for the witness’
testimony. If a witness list has been filed and sent to the other party in the manner
provided by Rule 2975.7 at least seven (7) days before the hearing, the
Administrative Law Judge shall find that there has been no unfair surprse.

Public Benefits Cases: Subpoenas

The person requesting the hearing, the respondent in a Food Stamps Intentional
Program Violation case, and the agency or service provider, whose decision is
being challenged may request the Administrative Law Judge to issue a subpoena
to require a witness to attend the hearing.

The Administrative Law Judge will issue a subpoena under this rule if it is likely
that the witness will be able to provide testimony that will be helpful in deciding
the case, and if requiring the witness to appear will not be unduly burdensome, or
otherwise contrary to law.
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The Petitioner or the Government also may request a subpoena to require a
witness to bring documents, photographs or other things to the hearing. The
Administrative Law Judge will issue a subpoena under this rule if it is likely that
the requested items will be helpful in deciding the case, and if requiring those
items to be produced will not be unduly burdensome, or otherwise contrary to
law.

A form to be used to request a subpoena is available from the Office of
Administrative Hearings.

If an Administrative Law Judge issues a subpoena, the party requesting the
subpoena is responsible for delivering it to the person to whom the subpoena has

" been issued.

Public Benefits Cases: Deadlines

As required by Federal law, 7 CFR 273.15(c), decisions in cases involving Food
Stamps benefits shall be issued and served upon the parties within sixty (60) days
of receipt of the hearing request, except that in Intentional Program violation
cases, as required by 7 CFR 273.16(e)(2)(iv), the decisions shall be issued and
served within ninety (90) days after a hearing notice has been issued.

As required by the District of Columbia Public Assistance Act, D.C. Official
Code § 4-210.12(a), decisions shall be issued and served upon the parties within
sixty (60) days of receipt of the hearing request in cases involving the following
public benefit programs: Temporary Assistance for Needy Families (TANF);
Interim Disability Assistance; General Assistance for Children; Program on
Work, Employment and Responsibility (POWER); and Medicaid.

As required by the Homeless Services Reform Act of 2005, D.C. Official Code §
4-1601.25(H)(3)(C), decisions in cases involving shelter or other services provided
for homeless persons shall be issued and served upon the parties within fifteen
(15) days of the completion of the hearing.

In all cases described in subsections 1 through 3, if a postponement of the hearing
date is granted to the Petitioner, the deadline for the issuance and service of the
decision shall be extended for as many days as the hearing is postponed.

Public Benefits Cases: Reconsideration

Within ten (10) days of service of a final order, any party may ask for
reconsideration of that order.

Reconsideration of a final order shall be granted only for the following reasons:

(a)  if there has been an intervening change in the law; or
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(b) if new evidence has been discovered that previously was not
reasonably available to the party seeking reconsideration; or

(c)  ifthereis a clear error of law in the Final Order; or

(d) if a party shows that there was a good reason for not attending the
hearing. _

2016

.8-




