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THE OFFICE OF CONTRACTING AND PROCUREMENT

NOTICE OF EMERGENCY RULEMAKING.

- The Chlef Procurement Officer of the District of Columbia pursuant to authonty granted to the

- Mayor by Section 204 of the District of Columbia Procurement Practices Act of 1985 (“PPA™),
effective February 21, 1986 (D.C. Law 6-85; D.C. Official Code § 2-302.04 (2001)), Title Il of
the Child and Youth, Safety and Health Omnibus Amendment Act of 2004 (Child and Youth Act
or Act), effective Apnl 13, 2005 (D. C. Law 15-353), Mayor s Order 2002-207 (dated December

- 18,2002), and Mayor’s Order 2005-73 (dated May 5, 2005) (Mayor’s Order), hereby gives
notice of the adoption of the following emergency rules to add new Chapter 5 of Title 27 of the
District of Columbia Municipal Regulations (Contracts and Procurement). The rulemaking is
intended to implement section 211 of Title II of the Child and Youth Act authorizing the Mayor
to issue rules requiring that criminal background and traffic records checks be obtained for
individuals and unsuperv1sed volunteers employed by, and apphcants for employment with, any

 private entity that contracts with the District to provide direct services to ch11drcn or youth as
those terms are deﬁned in the Child and Youth Act. ' :

The Mayor s Order delegates to the Chref Procurement Officer the authonty vested in the Mayor
in section 211 of the Act to issue rules governing the criminal background check and the traffic

- tecord check requirements in sections 203 and 204(b)(2) of the Act, for persons and private
agencies being considered for contractual work pr0v1d1ng d1rect services to children and youth in
Dlstnct covered agen01es

A Bill to amend Title II of the Child and Youth Act; “Criminal Background Checks for the
Protection of Children Clarification Temporary Amendment Act of 2005,” No. 16-407, has been
passed by the Council of the District of Columbia but has not been signed by the Mayor and will
require Congressional review. A Notice of Final Rulemaking that had previously been submitted
to the Council was withdrawn in hght of the pending amendment to the Act.

~ A Notice of Emergency Rulemakmg to 1mplement- Title IT of the Act was approved on August
22, 2005, and published in the D. C. Register on September 30, 2005, at 52 DCR 8832. No
| changes have been made to the rules as proposed. The emergency rules expired on December 20, |
- 2005. Pending Mayoral and Congressional approval of the amendment to the Act, action was
‘ : taken on December 20, 2005, to adopt the following emergency rules effective on that date.
| Emergency rulernakmg action, pursuant to § 6(c) of the District of Columbia Administrative
| Procedure Act, effective October 21, 1968 (82 Stat. 1206; D. C. Official Code § 2-505(c)
| (2001)), 1s justified by the need to ensure preservation of the welfare of children and youth being
served by contractors with the District of Columbia agencies enumerated in the Mayor’s Order.
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These emergency rules will remain in effect up to one hundred twenty (120) days from date of
adoption, unless earlier supérseded by another rulemakmg notice.

CHAPTER 5

CRIMINAL BACKGROUND CHECKS FOR DISTRICT GOVERNMENT
CONTRACTORS THAT PROVIDE DIRECT SERVICES TO CHILDREN AND YOUTH

A new Chapter 3 is added to Title 27 to read as follows
500 GENERAL PROVISIONS

500.1 The Mayor is authonzed fo obtain criminal history records maintained by the
" Federal Bureau of I.nvestlgatlon and the Metropolitan Police Department, or
secured by them through the National Criminal Information Center; and traffic
* records maintained by the Department of Motor Vehicles, to investigate persons
applying for employment, in either a compensated or a volunteer position with, or
current employees and volunteers of, private agencies that contract with the
District of Columbia government as a covered child or youth services provider,
as defined in section 202(3) of the Child and Youth Act and section 599 of this
chapter, and in accordance with the list of agencies enumerated in Mayor s Order
2005-73, effective May 5 2005

500.2 The Chief, Metropohtan Pollce Department (or his or her de51gnee) shall be
responsible for conducting criminal background checks under the Act, including
fingerprinting, for private District agenmes that are subject to the Act. In order to

- fulfill these functions, District agencies shall, by Memorandum of Agreement with
the Metropolitan Police Department, agree to allocate resources to the
Metropolitan Police Department to cover the costs of performirg the criminal
background checks required under the Act. The resources provided by each
District agency shall be proport10nal to the number of its contract employees
requlred to obtain a cnmlnal background check

500.3  Section 204(a) of the Clnld a.nd Youth Act authonzes the Mayor to conduct traffic
- record checks of applicants for employment and employees, for either a
“compensated or an unsupervised volunteer position with any covered child or
| youth services contractor, when those individuals would be required to drive
‘ motor vehicles to transport children or youth in the course of performing their
‘ A duties. Traffic record checks shall be conducted using the database maintained by
| the Department of Motor Vehicles. In order to fulfill these functions, District
| - agencies shall, by Memorandum of Agreement with the Department of Motor
‘ Vehicles, agree to allocate resourCes_ to the Department of Motor Vehicles to
* cover the costs of performing the traffic record chiecks required under the Act.
‘ _ ~ The resources provided by each District agency shall be proportional to the
i : ‘ number of its contract employees required to obtain a traffic record check.
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5004

500.5

500.6

500.7 *
- District of Columbia government shall request the Department of Motor Vehicles
~ to conduct traffic record checks on the agencies’ employees, unsupervised

500.8
- nor shall it assign a current employee to, a compensated or unsuperv1sed

501

501.1

5012

District contractors who prov1de direct services to children and youth who are
subject to the Act shall pay for the costs for the criminal background checks
and traffic record checks required under the Act.

Except as otherwise required by a contract, each employee or unsupervised
volunteer occupying a covered position as defined in section 599 of this chapter

 shall be required to submit to periodic criminal background checks while

employed by, or volunteermg at, a private agency that provides direct services to
children and youth pursuant to a contract with the District of Columbia
government, :

Before any applicant for 'employment, in either a compensated or a volunteer
position, with a private agency that provides direct services to children and youth
pursuant to a contract with the District of Columbia government, may be offered a

. position, the private agency shall inform the applicant that a criminal background

check must be conducted on him or her, and shall request the Metropolitan Police

- Department to conduct the background check.

Pursuant to section 204 (b) of the Act, private agencies that contract with the

volunteers and applicants for employment who would be required to drive a motor

‘ vehlcle to transport children in the course of performmg his or her duties.

A contractor S\lbj ect to the Act shall not make a ﬁnal offer of appomtment to,

volunteer position for which a criminal background check or traffic record check
1§ required until after the criminal background check or traffic record check, or

~ both, have been conducted on the appointee and a determination made that the

appointee meets the requirements of the Act. -

'NOTICE TO CONTRACTOR

The Chief Procurement Ofﬁcer in accordance with Mayor’s Order 2005-73 and
section 206(a) of the Act shall publish in the D. C. Register a notice that '

. requires District agenmes to submit the names of private agencies that contract to

provide direct services to children and youth and whose employees and
unsupervised volunteers should be subject to the cnmmal background check

- requirements of this chapter, together with the positions the agency has designated

as subject to such requirements, within 45 days from the date of pubhcanon of the
notice: _ . v

The Chief Procorement Officer, following review of the information on

- private agencies submitted pursuant to section 501.1, shall detérmine what

private agencies that provide direct services to children and youth are required to
apply for criminal background checks, and shall publish in the D.C. Register a
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501.3

501.4

501.5

notice that applicants for employment with, and employees and unsupervised
volunteers of, such clearly identified private agencies are required to apply for
criminal background checks within 45 days from the date of publication of the
notice, or from the date of contract award, whichever is sooner. The notice shall
inform agencies subject to the requirements of this chapter of the location of the
office in which applications for criminal background checks are to be made.

In accordance with section 206(b) of the Act each District. agency shall submit to

the Chief Procurement Officer an updated list of the positions with private entities
that are subject to the criminal background check requirements of this chapter

1o later than December 1.of each year. The Chief Procurement Officer shall
~ publish the updated list of positions annually in the D. C. Register.

Following publicatiOn of the notice required by section 501.2 or award of a

contract to an “agency that provides direct services to children and youth”, as

* identified by the Chief Procurement Officer pursuant to section 501.2, the
contracting officer shall notify the contractor that it rhust conform to the
- procedures in sections 501,5-and 501.6. The contracting officer’s notice to the

contractor shall include a procedure for the contractor to challenge the .

~ determination that it is required to comply with the requirements of this chapter.

Prior to a criminal background check bemg conducted, the contractor shall in
Wrxtmg inform each applicant, employee or unsupervised volunteer subject to the

‘check where and when to report for fingerprinting, and provide each applicant,

employee, or unsupervised volunteer with a form or forms to be utilized for the

. following purposes

(a) To authonze the Metropohtan Police Department or other entity, as
appropnate to conduct the criminal background check and confirm
that the applicant, employee or unsupervised volunteer has been .
informed that the contractor is authorized and required to conduct a
criminal background check; .

(b) To affirm that th'e applicant,_emp‘loyee; or unsupervised volunteer has
not been convicted of a crime, has not pleaded nolo contendere, is not
on probation before judgment or placement of a case upori a stet
docket, and has not been found not guilty by reason of insanity for
any sexual offenses or intra-family offenses in the District of
Columbia or their equivalent in any other State or territory of the
United States, for any of the following offenses or their equivalent in
another State or territory:

(1) Murder, attempted murder, manslaughter or arson;
(2) Assault, battery, assault and battery, assault with a dangerous
: . weapon, mayhem, or threats to do bodily harm;

(3) Burglary,
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(4) Robbery;
(5) Kidnapping;
(6) Theft, fraud, forgery, extortion, or blackmail;
(7) lliegal use or possession of a firearm;
{8) Trespass or injury to property;
(9) Sexual offenses, including indecent exposure; promoting,
procuring, compelling, soliciting, or engaging in
prostitution; corrupting minors (sexual relations with -
children); molesting; voyeurism; committing sex acts in public;
incest; rape; sexual assault; sexual battery; or sexual abuse;
(10) Child abuse or cruelty to children; or
(i1) Unlawful distribution or possession of, or possession with mtent
- to dlstnbute a controlled substance.

- (¢) To acknowledge that the applicant, employee, or _
unsupervised volunteer has been notified of his or her right to
obtain a copy of the criminal background check report and to

challenge the accuracy and completeness of the report;

(d) Toacknowledge that the employer may choose to deny the
- applicant employment, assignment to, or an unsupervised
~ volunteer position. for which a criminal background check is
' requlred_ based on the outcome of the criminal background check;

(¢) To provide any additional information that is required, such as
-name, social security number, date _of-binh, and gender; and

(f) To inform the applicant or employee that a false statement on the
form or forms may subject them to criminal penalties, in accordance
w1th section 505.

501.6  The contractor shall direct the apphcant or employee to complete the form or
forms specified in sectlon 501.5 and report to the designated location to be
‘ ﬁngerpnnted :

501.7 = The Chuef, Metropolitém Police Department, shall conduct a criminal background -
- check once the applicant or employee has provided the form required by section
'501.5(a) as well as a copy of the notification that the applicant or employee 1s
required to obtam a criminal background check ' v

501.8 -Distnct agenmes may estabhsh in a contract offenses other than those listed in
subsection 501.5(b), to be comldered in determining eligibility of applicants or
employees for covered positions. The contractor shall follow any additional

- procedures specified in the contract.
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502 CONTRACTOR EVALUATION OF CRIMINAL BACKGROUN D AND
TRAFFIC RECORD CHECK

502.1  The contractor shall consider a variety of factors in determining an employee’s or
applicant’s suitability for employment based on a criminal background check
conducted pursuant to this section, but shall not consider arrest records and
juvenile records. Possession of one (1) or more of the following criminal
background events may make the apphoant or employee ineligible for
employment or voluntary service:

(a) A felony (_':Onviction; or
(b) A serious nnsdemeanor conv1ctlon

502.2 - Except as prov1ded in 502, 3(c) of this sectlon the Contractor shall closely
. * consider the following variables and evaluate each crmnnal background check
report on a case-by-case basis to determine if an applicant or employee subjectto
a criminal background check shall be mellglble for employment or voluntary
service: A

(a) The recency of any conviction;
(b) The age of the apphcant or employee at the time of any conv1ct10n, |

(c) Any false statements made by the applicant or employee concerning
~ the form or forms described in section 501.5 of this section, or the
discovery of any intentional false statements of material fact or
deception or fraud in applying for employment, compensated or not,
that would prov1de a basis for msquallﬁcanon and

(d) The absence or presence of rehab111tat10n or efforts toward
- rehabilitation.

502.3  The following provisions shall apply to cnrnmal background checks of apphcants :
‘ for employment and unsupervised volunteer positions: g

(a) Based on the outcome of the criminal background check, the
contractor shall determine whether to make or deny a final offer of
 appointment to the applicant.

(b) Notwithstanding the considerations specified in sections 502.1 and
502.2, District agencies may establish alternative evaluation
processes through contracts.
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(c)

(d)

A "MAR 3 200b

Notw1thstandmg the factors .and variables specified in sections 502.1
and 502.2, an applicant who has been convicted of a crime against
~children or.youth shall be ineligible for appointment to a position
'th_at provides direct services to children and youth.

If the contractor decides to deny an apphcant an.offer of .
_employment the contractor shall provide the applicant a written

-notification of the decision, with a copy to the Contracting
‘Officer’s Technical Representative (COTR). In the written

notification contractor shall inform the applicant of his or her right,
within ten (10) days of receiving the written notification, to obtain a

‘copy of the criminal background check report and to challenge the

accuracy and completeness of the report, in writing.

' ‘,Upon" ’receivving a challenge to a criminal background check report,

~ the appropriate administrative officer of the contractor shall
- promptly make a determination on the case and inform the appointee -

of the de01s1on in writing, with a copy to the personnel authority and.

“'the’ COTR

502.4 The followmg provisions shall apply to cnmmal background checks of employees
and unsupemsed volunteers: _

(a) Contractors subject to the prov1$1ons of the Act and this chapter
¥ shall conduct periodic criminal backgroun_d checks for current

' employees and unSupemsed volunteets.

(b) An employee or unsupervised volunteer who falls a penodlc

criminal background check may be subject to administrative action
up to and including, but not limited to, reassignment and

~ termination. In determining what action is to be taken, the

" contractor shall consider the factors set forth in sections 502.1 and
5_702.2 as well ‘a.'_s any other similar factors, except that a criminal
background check that sets forth a conviction for a crime against

~ children or youth shall result in termination.

(c) Atthe vc_ontractor.’s disetetion, an employee or unsupervised

(@)

volunteer who fails a periodic criminal background check may be
reassigned toa non—covered position.

If the contractor decides to take admmlstrauve action against
an employee or unsupervised volunteer, the contractor shall
provide the employee or unsupervised volunteer a written

" hotification of the decision, with a copy to the COTR. In the
written notification the contractor shall inform the employee or
unsupervised volunteer of his or her right, within ten (10) days of
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502.5

502.6

503

503.1

504

504.1
* . confidential and are for the exclusive use of making employment-related -
determinations under this chapter. Contractors subject to this chapter shall not

recei_ving the written notification, to obtain a copy of the criminal
background check report and to challenge the accuracy and’
completeness of the report, in writing.

(¢) Upon receiving a challenge to a criminal background check
 report, the appropriate administrative officer of the contractor
‘shall promptly make a determination on the case and inform the
* employee or unsupervised voluntéer of the decision, in writing,
- witha copy to the personnel authonty and the COTR.

For applicants or emp]’oyees whose official duties would mclude driving a motor

~ vehicle to transport children or youth, the contractor will judge records of traffic

infractions on an individual basis. A pattern of disregard for traffic regulations,
the frequency of traffic violations, or one or more convictions for driving under

- the influence of intoxicants or drugs may result in a determination that an
apphcant ot employee is 1nehg1ble for employment or unsuperwsed voluntary
-service in a covered posmon -

Dlstnct agenmes may estabhsh more strmgent dnvmg record requlrements
through a contract

ACTION AGA,INS_’I CONTRACTOR

-The Chief Procurement Officer mé,y take corrective or adverse action,-in -

accordance with Section 8, “Default” of the Standard Contract Provisions for use
with District of Columbia Supplies and Services Contracts; that are made a part of »
the contract, against any covered child or youth services contractor who i is found
to have v1olated the prov1smns of this chapter

| CONFIDENTIALITY 5

Cnmmal background check reports obtamed under. this section shall be

release or otherwuse disclose the rcports to any person, except when:

(a) RqullI'Cd as one component of an apphcatlon for employment with the
contractor;

(b) Requested by the Chief Procurement Officer or his or her des1gnec
durmg an official inspection or mvestlganon o

(c) Ordered by a court; -

(d) Aﬁthorized by the written consent of the person being investi gated;
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_ (e) Otherwise required by the contract; or

(f) Utilized for a corrective or adverse action in a personnel proceeding,
including but not limited to, an administrative action under section
502.4(b). .

504.2 An individual who discloses conﬁdentlal information in vmlatlon of this section
' shall be guilty of a criminal offense and, upon conviction, shall be fined not more
than $1,000 or imprisoned for not more than 180 days, or both. :

504.3 " Prosecutions for violations of this title shall be brought in the name of the District
upon 1nformat10n by the Attorney General.

505 | PENALTY FOR PROVIDIN G FALSE INF ORMATION

505.1 An apphcant for employment or a volunteer position Wlth a private agency
covered by this chapter who provides false information in the course of applying
for the position shall be subject to prosecution pursuant to section 404 of the
District of Columbia Theft and White Collar Crimes Act of 1982 (D. C. Law 4-
164; D. C. Official Code § 22-2405(2001)), and, upon conviction, shall be fined
not more than $1 000 or imprisoned for not more than 180 days, or both.

506 PENALTY FOR N ON -COMPLIANCE WITH CRIMINAL

' BACKGROUND REQUIREMENTS
| 506.1 | The penalty for non-comphance with the terms of the Act or these rules shall be
specified in the contract, : '
: -599 D‘EFINITIONS
599 1 .When used in this chapter, the followmg terms have the meaning ascribed:

-~ Act (or Child and Youth Act) _the Child and Youth, Safety and Health ()mmbus Amendment
Act 0f 2004 (D. C. Law 15-353, effectlve Apnl 13, 2005). -

Agency that provides direct services to chlldren and youth — any pubhc or pnvate

District agency that provides to children and youth, or for the benefit of children and youth,
services that affect the health, safety, and welfare of children and youth, mcludmg 1nd1v1dual and
group counselmg, therapy, case management supervision or mentoring.

In accordance with Mayor s Order No 2005-73, the following pubhc agencies meet this .
definition and shall be subject to the criminal background check and traffic’ record check -
provisions of the Act and this chapter for purposes of their own activities; and the activities of
private agencies who meet the definition of “an agency that provides direct services to children
and youth,” as set forth in the Act, and who are parties to contracts entered into on behalf of the
following agencies by the Office of Contracting and Procurement:
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Department of Human Services
Department of Health .
Department of Parks and Recreation _ :
" Fire and Emergency Medical Services Department .
Metropolitan Police Department '
- State Education Office of the Executive Ofﬁce of the Mayor
Department of Mental Health
-Child and Family Services Agency
Departnient of Youth Rehabilitation Services

~Applicant - an 1nd1v1dual who has ﬁled a written application for employment with a private
District agency that provides direct services to children and youth or an individual who has made -
an affirmative effort through a written application or a verbal request to serve in a volunteer
position w1th a pubhc or pnvate D1stnct agency that prov1des direct services to. clnldren and

- youth. ; . .

Children — 'individuals tWelve,(12) ye'a:rs of age and under.

Contractmg Ofﬁcer 'S Technlcal Representatwe ‘The agency employee respon51ble |

for general administration- and day-to-day monitoring and supervision of the contract, and for
advising the Contracting Ofﬁcer as to the conttactor s comphance or noncomphance with the
contract. - : -

Covered position —a posmon, compensated or voluntary in a private District agency that ,
provides direct services to children and youth, with duties and responsibilities that would require
the employee or volunteer to provide direct services that affect the health, safety, and welfare of
children and youth or services for the beneﬁt of cluldren and youth :

Crlmmal background check the mvesngatlon of a person’s criminal history through the
record systems of the Federal Bureau of Investlgatlon and the District of Columbla Metropolitan
Police Department : o

Employee — an individual who prov1des direct services to cluldren and youth and is employed
~on a full-time, part~tnne temporary or contractual ba51s bya pnvate District agency that prowdes:'
-~ direct services to children and youth. _
Volunteer — an 1nd1v1dual who works in either a supervised or unsupervised capacity, without
any monetary or other financial compensatwn fora prlvate District agency that provides direct

services to clnldren and youth

Youth - 1nd1v1duals between thirteen (13) and seventeen (17) years of age, 1nclus1ve

10
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PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA
1333 H STREET, N.W., 2" Floor, West Tower
WASHINGTON, D C. 20005

NOTICE OF EMERGENCY RULEMAKING

'FORMAL _CASE NO. 1043, IN THE MATTER OF THE PETITION OF THE
OFFICE OF THE PEOPLE’S COUNSEL REQUESTING AN INVESTIGATION
INTO THE IMPACT OF RISING NATURAL GAS PRICES ON DISTRICT OF
COLUMBIA CONSUMERS _FOR THE PURPOSE OF DEVELOPING
SOLUTIONS TO MINIMIZE THE IMPACT

L The Public Service Comm1ssmn of the District of Columbia
(“Commission”) hereby gives notice of its Emergency rulemaking action taken on
February 16, 2006, in Order No. 13884, approving Washington Gas Light Company
(*“WGL” or “Company”) Emergency Billing and Collection Tariff Pages: Washington
Gas Light Company, P.S.C. of D.C. No. 3, (1) Third Revised Page No. 3; (2) First
Revised Page No. 35; (3) Fourth Revised Page No. 37; and (4) Third Rev;sed Page
No. 41A." The effective date of the Emergency rulemakmg is February 16, 2006.

, 2. On February 2, 2006, WGL filed its Emergency Billing and Collection -
Tariff to implement certain billing and collection practices during the 2005-2006 winter .
heating season’ WGL’s Emergency Tariff includes the following measures: (1)
payment deferral of up to three months on security deposits, (2) a one month billing
deferral on reconnection charges, (3) participation in the Company’s budget billing plan
for those customers who would not otherwise qualify, (4) review of customer bills with
_efforts to negotiate a settlement of delinquent accounts, and (5) referral of customers to
programs that can provide ellglble customers with addltlonal financial assistance in
pay'mg thelr natural gas bills.®

3.  The Commussion determined in Order No. 13884 that it 1$ necessary to
adopt the Company’s Emergency Tanff immediately through emergency rulemaking
because the Tariff prov1des customers with 1mmed1ate alternatives during potentially hfe
threatenmg conditions.”

ot Formal Case No. 1043, In the Matter of the Petition of the Office of the People's Counsel
Requésting an Investigation into the Impact of Rising Nawural Gas Prices on District of Columbia
Consumers for the Purpose of Developing Solutions to Minimize the Impact (“1043") Washington Gas
Light Company Emergency Billing and Collection Tariff and Pr0posed Order, filed February 2, 2006
(“WGL’S Emergency Tariff”).

: F.C. 1043, WGL’s Emergency Tariff.
3 1.
4 See D.C. Code §2-505(¢c) (2001 Ed.). Under emergency rulemaking procedures, an independent

agency can adopt a rile immediately to preserve the public peace, health, safety, welfare or morals as
maybe necessary without publishing the rules for notice and comment.
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4. WGL’s Emergency Billing and Collection Tariff shall apply only to the.
.2005-2006 wmter heating season and will sunset on March 31, 2006 at 12 midnight. On
April 1, 2006, the Company’s current billing and collection pract1ces will once again
apply to all customers. :

5. WGL’s Emergency Billing and Collection Tariff is on file with the
Comm1ss1on and may be reviewed at the Office of the Commission Secretary, 1333 H
Street, N.W., Seventh Floor, Bast Tower, Washington, D.C. 20005, between the hours of

- 9:00 am. a‘nd 5:30 p.m. Monday through Friday. Copies of the tariff pages are available,
upon request, at-a per-page reproduction fee.
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