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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
NOTICE OF EMERGENCY RULEMAKING
Z.C. Case No. 04-33C
(Text Amendments — Effective Date of Inclusionary Zoning Regulation)

The Zoning Commission for the District of Columbia, pursuant to the authority set forth in § 1 of
the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 797, 799; D.C. Official Code
§ 6-641.01) and the authority set forth in § 6(c) of the District of Columbia Administrative
Procedure Act, approved October 21, 1968 (82 Stat. 1206; D.C. Official Code § 2-505(c)),
hereby gives notice of the adoption, on an emergency basis, of an amendment to § 2608.1 of the
Zoning Regulations (DCMR, Title 11). The amendment changes the effective date of the
Inclusionary Zoning Regulations (Chapter 26 of Title 11). Currently, § 2608.1 provides that the
provisions of Chapter 26 and several conforming amendments made elsewhere to Title 11 will
take effect on the date the D.C. Register publishes the first purchase/rental schedule. The
emergency rule changes this effective date to the publication date of a Notice of Final
Rulemaking for the rules that will implement Chapter 26 at the agency level (“Implementing
Regulations”).

This emergency rule was adopted on March 24, 2008, and became effective on that date.

The circumstances justifying the adoption of the amendment on an emergency basis are as
follows:

In February of 2008, the Council of the District of Columbia amended the Inclusionary Zoning
Implementation Act of 2006 (“the Act”) to require that the first rent and price schedule be
published by April 4, 2008. By that same date, the Mayor must also transmit the proposed
Implementing Regulations for a 30-day period of Council review. Since neither of these events
had occurred as of March 24, a real possibility existed that the rent and price schedule would be
published before the Implementing Regulations took effect. This would result in the
Inclusionary Zoning Regulations and Act taking effect before the Implementing Regulations.
Only by taking emergency action could the Commission prevent the piecemeal implementation
of Inclusionary Zoning that it had intended to avoid when it first adopted § 2608.1.

The emergency rule will expire on July 22, 2008, which is the 120" day after the adoption of the
rule, or upon the publication of a Notice of Final Rulemaking in the Register for this rule,
whichever occurs first. During the pendency of this rule, the Commission will hold a public
hearing to consider its merits. A notice stating the date and time of that hearing is being
published separately in the D.C. Register.

The proposed amendment to the Zoning Regulations is as follows:

Chapter 26, INCLUSIONARY ZONING, § 2608.1 as follows (deletions are strikethrough and
additions to the existing text are bold and underlined):

2608.1 The provisions of §§ 2600 through 2607 of this Chapter as adopted by
Zoning Commission Orders 04-33, and 04-33A, and 04-33B and all
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amendments made by Orders No. 04-33A and 04-33B to 11 DCMR
Chapters 1, 11 through 14. 15, 16, and 19 shall become effective upon the

publication of the #irst—purchase/rental—schedule notice of final
rulemaking implementing the Act in the D.C. Register.

'As part of its post-decision legal sufficiency review, the Office of the Attorney General determined that it was
necessary to modify a portion of the text adopted by the Commission. The deleted text would have triggered the
effective date of the Inclusionary Zoning Regulations if a “resolution of the Council adopting the [implementing]
regulation” became effective “later” than the publication of a notice of final rulemaking for those regulations. As
noted, the Mayor is required to submit the proposed Implementing Regulations for a 30-day period of Council
review. The rules are deemed approved, and the resolution of approval submitted by the Mayor becomes effective,
upon the conclusion of that period, unless the Council adopts a resolution of disapproval. Only after a Council
resolution of approval takes effect may the Mayor publish a notice of final rulemaking for the rules. OAG was
concerned that the proposed language suggested otherwise, and therefore removed it from the adopted text.
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