DISTRICT OF COLUMBIA REGISTER VOL. 54 - NO. 44 November 2, 2007

THE CESAR CHAVEZ PUBLIC CHARTER SCHOOLS FOR PUBLIC POLICY
SOLICITATION FOR PROPOSALS
General Contractor Services

The Cesar Chavez Public Charter Schools for Public Policy, in accordance with section 2204 (c)
(1) (A) of the DC School Reform Act of 1995 (Public Law 104-134), hereby solicits proposals
for a general contractor to conduct a school renovation project.

All necessary forms and a full RFP may be obtained by calling 202-547-3975 ext. 11.

The Cesar Chavez Public Charter Schools will receive bids from November 2, 2007 to COB
December 7, 2007. Send Proposals to:
Attn: Roc Blakeney
709 12" Street, SE
Washington, D.C. 20003.
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COMMUNITY ACADEMY PUBLIC CHARTER SCHOOL (CAPCS)
REQUEST FOR PROPOSALS

Integrated Security Systems

Community Academy Public Charter School (CAPCS), with offices at 1351 Nicholson Street,
NW, in accordance with section 31-2801,2853.14 of the District of Columbia Reform Act of
1995, is soliciting proposals from qualified security system companies to install an integrated
security system at two of its campuses. The integrated security system should include an Access
Control system, an Intrusion Detection and Monitoring system, and a CCTV system with
corresponding electrified locking hardware that complies with national, state and local life safety
requirements. Proposals must include pricing, product warranty, service commitment, system
configuration, product functionality, company profile and references. LSBDE firms encouraged
to respond. CAPCS RESERVES THE RIGHT TO CANCEL THIS RFP AT ANY TIME. For
information on the campus buildings and locations and a scope of work, contact Wesley Harvey
at wesleyharvey@capcs.org or 202-315-6071. Final bids are due on Friday, November 16,
2007.
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D.C. DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
BUSINESS AND PROFESSIONAL LICENSING ADMINISTRATION

SCHEDULED MEETINGS OF BOARDS AND COMMISSIONS

November 2007

CONTACT TIME/
PERSON BOARDS AND COMMISSIONS DATE LOCATION
Theresa Ennis Board of Accountancy 06 8:30 am-12:30 pm
Dorothy Thomas Board of Appraisers 21 10:00 am-12:00 pm
Leon Lewis Board Architects and Interior

Designers . 2 9:00 am-1:00 pm

Dorothy Thomas Board of Barber and Cosmetology 05 10:00 am-12:00 pm
George Beatty Boxing and Wrestling Commission 08 7:00-pm-9:00 pm
Dorothy Thomas Board of Funeral Directors 08 1:30 pm-5:00 pm

Theresa Ennis Board of Professional Engineers  Pending 9:30 am-12:00 pm

Leon Lewis Board of Real Estate 20 10:30 am-12:30 pm
*(Suite 9200, Director’s
Conference Room)
Pamela Peters Board of Industrial Trades 20 10:00 am-1:00 pm
Asbestos
Electrical
Plumbing
Refrigeration/Air Conditioning

Steam and Other Operating Engineers
Dates and Times are subject to change. All meetings are held at 941 North Capitol Street, NE,

Suite 7616, Washington, DC 20001. For further information on this schedule, please contact
Ms. Jackie Wright at 202-442-4435.
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DISTRICT OF COLUMBIA
BOARD OF ELECTIONS AND ETHICS

Certification of Filling Vacancies
In Advisory Neighborhood Commissions

Pursuant to D.C. Official Code §1-309.06(d)(6)(G) and the resolution transmitted to the District
of Columbia Board of Elections and Ethics “Board” from the affected Advisory Neighborhood
Commission, the Board hereby certifies that the vacancy has been filled in the following single-
member district by the individual listed below:

Florence Harmon
Single-Member District 2A06
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BOARD OF ELECTIONS AND ETHICS

CERTIFICATION OF ANC/SMD VACANCIES

The District of Columbia Board of Elections and Ethics hereby gives notice that there are
vacancies in eight (8) Advisory Neighborhood Commission offices, certified pursuant to D.C.
Official Code § 1-309.06(d)(2); 2001 Ed; 2006 Repl. Vol.

VACANT: 1A03, 3DO7, 3D08, 5B09, 6B11, 8B03, 8C06, SE01

Petition Circulation Period: Monday, November 5, 2007 thru Tuesday, November 27, 2007
Petition Challenge Period: Friday, November 30, 2007 thru Thursday, December 6, 2007

Candidates seeking the Office of Advisory Neighborhood Commissioner, or their
representatives, may pick up nominating petitions at the following location:

D.C. Board of Elections and Ethics
441 - 4™ Street, NW, Room 250N
Washington, DC 20001

For more information, the public may call 727-2525.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF THE ENVIRONMENT
NOTICE OF PERMIT ACTION

Notice is hereby given that, pursuant to 40 CFR 51.61, D.C. Official Code § 2-505, and
20 DCMR 206, the Air Quality Division (AQD) of the District Department of the
Environment (DDOE) located at 51 N Street, N.E., Washington, D.C., intends to issue a
permit to Bureau of Engraving and Printing to modify point ID 02-02 Sheet four Non-
Heatset Intaglio Cylinderwipe I-10 Currency Presses located at 14" and C Streets, S.W.,
Washington, D.C. 20228. This modification is requesting the use of waterbased cleaner
in exchange for the removal of the VOC capture and control equipment from the four (4)
I-10 Intaglio printing presses

The application for permit and the proposed permit approval are available for public
inspection at AQD and copies may be made between the hours of 8:15 a.m. and 4:45 p.m.
Monday through Friday. Interested parties wishing to view these documents should
provide their names, addresses, telephone numbers and affiliation, if any, to Abraham T.
Hagos at (202) 535-1354.

Interested persons may submit written comments within 30 days of publication of this
notice. Comments should be addressed to Cecily Beall, Associate Director, AQD, 51 N
Street, N.E., Washington, D.C. 20002. No written comments postmarked after
December 2, 2007 will be accepted. The written comments must also include the
person’s name, telephone number, affiliation, if any, mailing address, and a statement
outlining, the air quality issues in dispute and any facts underscoring those air quality
issues. All relevant comments will be considered in issuing the final permit. For more
information, please contact Abraham T. Hagos at (202) 535-1354.
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DEPARTMENT OF HEALTH

NOTICE OF CERTIFICATION

The Director of the Department of Health, pursuant to the authority set forth in
Reorganization Plan No. 4 of 1996, hereby gives notice of certification of two drugs for
inclusion in the formulary of the District of Columbia Acquired Immunodeficiency
Syndrome Drug Assistance Program (ADAP). The drugs that have been approved by the
Food and Drug Administration (FDA) and certified for inclusion in the ADAP program
are maraviroc (“Selzentry”), approved by the FDA on August 6, 2007, and Raltegravir
(“Isentress”), approved by the FDA on October 12, 2007.

The drugs listed above have been certified on the recommendation of the HIV/AIDS
Drugs Advisory Committee at a meeting held on October 17, 2007.

ADAP is designed to assist low income individuals with Acquired Immunodeficiency
Syndrome (AIDS) or related illnesses to purchase certain physician-prescribed, life-
sustaining drugs that have been approved by the U.S. FDA for the treatment of AIDS and
related illnesses. Rules for this Program may be found at 29 DCMR § 2000 et seq.

For further information, please contact Gerry Rebach, Public Health Analyst AIDS Drug
Assistance Program, HIV/AIDS Administration on (202) 671-4949.
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DEPARTMENT OF HEALTH
HIV/AIDS ADMINISTRATION

NOTICE OF FUNDING AVAILABILITY #1102-07
FY 2007 Ryan White CARE Act Part A — Minority AIDS Initiative (MAI)

The Government of the District of Columbia, Department of Health/ HIV/AIDS Administration
in conjunction with the Washington Metropolitan Regional Health Services Planning Council is
soliciting applications from qualified applicants to provide a variety of clinical and medical
support services to indigent, uninsured and under-insured persons who are HIV-infected in the
District of Columbia and the Eligible Metropolitan Area (EMA). The EMA includes programs
with community based organizations (CBO) and other service providers in Washington, DC,
Suburban Maryland, Suburban Virginia and West Virginia.

Funding for this initiative is as follows:

District of Columbia - $899,587

EMA - Wide - $252.031
Total - $ 1,151,618

These funds have been awarded to the District of Columbia HIV/AIDS Administration (HAA)
by the U.S. Health Resources & Services Administration (HRSA) under the CARE Act Part A -
MAI program contingent upon availability of funds. Services under the FY 2007 CARE Act Part
A - MAI EMA-Wide Grant programs includes medical case management, outpatient ambulatory
medical care, linguistic services, mental health services, outreach and referral for health
care/support services, psychosocial support and substance abuse services.

The RFA will be available in the District of Columbia for pick up at 64 New York
Avenue, NE, 5th Floor, Suite 5001 and on the following website www.opgd.dc.gov under
the District Grants Clearinghouse on Friday, November 2, 2007. Deadline is Wednesday,
December 5, 2007

Applicants obtaining this RFA through the Internet must provide the HIV/AIDS Administration
with the following c¢/o T’Wana Holmes (twana.holmes@dc.gov):

Name of organization;

Key contact;

Mailing address;

Telephone and fax numbers; and E-mail address.

The Pre-Application meeting will be held in the District of Columbia at HIV/AIDS
Administration, 64 New York Avenue, NE, 5th Floor, Suite 5001 , Friday, November 16, 2007,
from 10:00am — 1:00pm.

Please contact T”Wana Holmes at (202) 671-4900 for additional information.
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OFFICE OF THE CHIEF FINANCIAL OFFICER

CHANGE IN PERSONS AUTHORIZED TO ENTER INTO INVESTMENTS
TRANSACTIONS ON BEHALF OF THE GOVERNEMENT OF
THE DISTRICT OF COLUMBIA

Effective immediately this notice constitutes written confirmation of persons authorized to enter
into investment transactions and to take transfers from investments accounts on behalf of the

Government of the District of Columbia:

Lasana K. Mack
D.C. Treasurer and Deputy CFO
Office of Finance and Treasury

Craig Small
Associate Treasurer
Office of Finance and Treasury

Amy K}esse
Cash and Investment Manager
Office of Finance and Treasury

Gloria Vines
Banking Officer
Office of Finance and Treasury

Emma Chappell
Associate Treasurer
Office of Finance and Treasury

Raj Srinath
Associate Treasurer
Office of Finance and Treasury

Joseph Heyward, Jr.
Investment Officer
Office of Finance and Treasury

Michael A. Hawkins
Financial Analyst
Office of Finance and Treasury

This notice supersedes all prior lists. Under no circumstances are investments transactions to be
executed by any other employee or official of the Government of the District of Columbia.
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DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
NOTICE OF FUNDING AVAILABILITY

This Notice supercedes the Notice published in
Volume 54 #42 dated October 19, 2007.

Leila Finucane Edmonds, Director, Department of Housing and Community Development
(DHCD), announces a Notice of Funding Availability (NOFA) for $25 million in funding under
the Community Development Block Grant (CDBG), the Home Investment Partnerships
(HOME), the Housing Production Trust Fund (HPTF) program and Department of Mental
Health (DMH) funds, administered by DHCD. CDBG and HOME funds for this NOFA are
being made available from anticipated FY 2008 budget funds. This NOFA is being conducted
pursuant to the FY 2008 (October 1, 2007 to September 30, 2008) Consolidated Action Plan
prepared for submission to the U.S. Department of Housing and Urban Development (HUD).

The District is interested in financing projects that focus on the following categories:

1) elderly housing; 2) special needs housing; 3) permanent housing for chronically homeless
individuals and families in mixed income buildings with supportive services; 4) preservation of
housing affected by expiring federal subsidies; 5) new/substantial rehabilitation of housing (5 or
more units); 6) homeownership, and 7) permanent supportive housing units for the exclusive use
of DMH consumers. Please note that no community facilities financing is available this round.

The competitive Request for Proposals (RFP) will be released on Friday, November 16,
2007. The RFP package, including all application materials and the reference guidebook
will be available in CD format, and can be obtained at DHCD, Development Finance
Division, 801 North Capitol Street, N.E., Washington, D.C. 20002, second floor reception
desk. This material will also be available from the DHCD website, www.dhcd.dc.gov, on or
about Monday, November 26, 2007.

The reference guidebook contains technical information on the CDBG, HOME, and HPTF
programs, as well as other information that may be useful in completing the application. For
additional information, contact DHCD’s Development Finance Division at (202) 442-7280.

Completed applications must be delivered on or before 4:00 p.m. Eastern Daylight Savings
Time., Friday, January 25, 2008 to DHCD, Development Finance Division, 801 North
Capitol Street, N.E., Second Floor Reception Desk, Washington, D.C., 20002.

NO APPLICATIONS WILL BE ACCEPTED AFTER THE SUBMISSION DEADLINE

A pre-proposal conference will be held Thursday, October 25, 2007, from 10:00 a.m. to
12:00 p.m., at the DHCD, 801 North Capitol Street, N.E., 9™ Floor Boardroom,
Washington, D. C. 20002. A second pre-proposal conference will be held Tuesday,
November 27, 2007, from 6:30 p.m. to 8:30 p.m. at Matthews Memorial Baptist Church,
2616 Martin Luther King Jr., Avenue, S.E., Washington, D.C. 20032.

Please see our website www.dhcd.dc.gov, for updates.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Appeal No. 17591 of MLW, LLC pursuant to 11 DCMR § 3112, from the October 19,
2006 administrative decision of the Zoning Administrator, Department of Consumer and
Regulatory Affairs, to revoke Certificate of Occupancy Permit No. CO 61776, dated
September 9, 2003, that approved a five (5) unit apartment building. The subject property
is located in the R-3 District at premises 3256 N Street, N.W. (Square 1218, Lot 104).

HEARING DATE: May 1, 2007
DECISION DATE: May 1, 2007

DECISION AND ORDER
INTRODUCTION

MLW, LLC (“Appellant”) filed this appeal with the Board of Zoning Adjustment (“BZA” or
“Board”) on December 1, 2006, pursuant to 11 DCMR § 3112, challenging the October 19,
2006 administrative decision of the Zoning Administrator, Department of Consumer and
Regulatory Affairs (“DCRA”), to revoke Certificate of Occupancy Permit (“CO”) 61776,
dated September 9, 2003, approving a five-unit apartment building. The Zoning
Administrator revoked the CO pursuant to 11 DCMR § 2005.1 on grounds that the use was
non-conforming and had been discontinued for more than three years.

Appellant alleged that the Zoning Administrator erred in revoking the CO because the use of
the subject property as a five-unit apartment building was not a nonconforming use for the
following reasons: First, use of the property as a five-unit apartment building was approved
by the Board in BZA Order No. 6885 (1962) without time limitation or other conditions.
Second, use of the property does not fall within the definition of nonconforming use as set
forth in 11 DCMR § 199. Therefore, the approved use as a five-unit apartment building is
not subject to the discontinuance provisions of 11 DCMR § 2005.1. Appellant also argued
that there was no discontinuance of the use for more than three years and that DCRA is
estopped and barred by the doctrine of laches from revoking CO 61776.

A public hearing on the appeal was duly noticed and held on May 1, 2007. On the day of the
hearing, counsel for DCRA submitted a Praecipe to the Board that indicated that DCRA had
notified MLW in writing that the revocation of CO 61776 would be withdrawn; this
Withdrawal of Notice of Revocation would affirm the validity of the CO; and, the
Withdrawal would be delivered to Appellant’s counsel by that afternoon. See, Exhibit 14.
DCRA sought postponement of the hearing on the basis that the issues would become moot.
Appellant opposed postponement. Finding that the issues were not moot and that DCRA had
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BZA APPEAL NO. 17591
PAGE NO. 2

not provided good cause for the requested delay, the Board denied the request for
postponement and proceeded with the hearing.

Upon hearing from the parties to the matter, the Board rendered its decision, voting to grant
the Appellant’s Motion for Summary Judgment and, thereby, to grant the appeal.

An explanation of the facts and law that support that conclusion follows.
PRELIMINARY MATTERS

Notice of Appeal and Notice of Public Heaﬁng

The Notice of Appeal, as well as a Motion for Summary Judgment and/or an Expedited
Hearing, was filed on December 1, 2006 by MLW, LLC. The Office of Zoning scheduled
a public hearing for May 1, 2007. In accordance with 11 DCMR § 3112.14, the Office of

.. Zoning mailed notice of the hearing to the Appellant, ANC 2E03, and DCRA. The Office
of Zoning advertised the hearing notice in the D.C. Register at 54 D.C. Reg. 1873 (March
2,2007).

Motion for Summary J udgment

On December 1, 2006, the Appellant simultaneously filed this Appeal and a Motion for
Summary Judgment and/or an Expedited Hearing. See, Exhibit 1, Tab 28. The Motion was
heard on May 1, 2007. The Board, upon determining that there was no genuine issue as to
any material fact, granted the Motion for Summary Judgment and thereby granted the appeal
as a matter of law on the grounds that the five-unit apartment building that was approved by
BZA Order 6885 is not a nonconforming use and therefore is not subject to discontinuance
under § 2005.1 The Board expressly did not reach the issues of estoppel or laches, as such a
determination was not necessary to granting the relief in this case. See, Tr. at 113.

Standard for Motion for Summary Judgment

Summary judgment is appropriate if there is “no genuine issue as to any material fact and the
moving party is entitled to a judgment as a matter of law.” Super. Ct. Civ. R. 56 (2005); see
also, Musa v. Continental Ins. Co., 644 A.2d 999, 1001-02 (D.C. 1994). Only disputes over
facts, viewed in the light most favorable to the non-moving party, which might legitimately
affect the outcome of a trial, are “material” under Rule 56. See, Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250; 106 S Ct. 2505 (1986) Disputed material facts are those that might
affect the outcome of the suit under governing law. Clayton v. Owens-Corning Fiberglass
Corp., 662 A.2d 1374, 1381 (D.C. 1995
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BZA APPEAL NO. 17591
PAGE NO. 3

The United States Supreme Court has articulated a policy favoring the summary judgment
procedure. See, e.g., Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548 (1986);
Anderson v. Liberty Lobby, Inc., supra, Matsushita Electric Industrial Co., Ltd. v. Zenith
Radio Corp., 475 U.S. 574, 106 S.Ct. 1348 (1986). In Celotex, the U.S. Supreme Court
stated:

Summary judgment procedure is properly regarded not as a disfavored
procedural shortcut, but rather as an integral part of [Court Rules] as a whole,
which are designed to secure the just, speedy and inexpensive determination of
every action.

Celotex, 477 U.S. at 327.

The District of Columbia Court of Appeals has also noted that summary judgment is a
valuable tool, and that public policy favors disposing of issues summarily, where possible.
Hercules & Co., Ltd. v. Beltway Carpet Services, Inc., 592 A.2d 1069, 1075 (D.C. 1991);
Vessels v. District of Columbia, 531 A.2d 1016, 1019 (D.C. 1987). In administrative
proceedings, summary judgment is also a well-accepted practice. District of Columbia
Department of Consumer and Regulatory Affairs v. Vu, CR-C-06-100009 (OAH, October 16,
2006.)

The Positions of the Parties

The Appellant maintained that there were no material facts in dispute and that, as a matter of
law, the use of the subject property as a five-unit apartment building was not a non-
conforming use under the definition set forth in 11 DCMR §2005.1; and based on BZA
Order No. 6885, dated August 21, 1962, it became and continued to be a conforming use.
Consequently, the regulations pertaining to discontinuance of a nonconforming use did not
apply to the property and the Zoning Administrator erred in seeking to revoke CO 61776.

At the hearing, DCRA conceded that the regulations pertaining to discontinuance at § 2005.1
did not apply to the property, but argued that the Board could and should resolve the matter
without reaching the question of whether the use of the property was conforming.

Material Facts Not in Dispute

1. The property that is the subject of this appeal is located at 3256 N Street, N.W. in the
R-3 zone district of the Georgetown Historic District.
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2. MLW, LLC is the owner of the subject property. See, Exhibit 1, Tabs 3 and 6.

3. In the early 1960°s, the prior owners of the subject property, Mr. and Mrs. Aubrey
W. Williams, filed an appeal' with the Board, seeking to change a nonconforming use
from a rooming house to an apartment house. On August 21, 1962, the Board issued BZA
Order No. 6885, authorizing the use of the subject property as a five-unit apartment
building. While the BZA limited the apartment building to five units, it did not impose a
time limitation or other conditions on the use. See, Exhibit I, Tab 2.

4. Mr. Jerome Wagshal (“Mr. Wagshal”) acquired the subject property in the early
1970’s. On November 3, 1978, DCRA issued CO No. B111434 for the subject property
(the “1978 CO”). The 1978 CO authorized the property to be occupied as a five-unit
apartment house, the same as the prior Certificate of Occupancy for the subject property.
See, Exhibit 1, Tab 4. On August 22, 2002, the Estate of Jerome Wagshal executed a deed
to the subject property in favor of Ms. Mary Wagshal (“Ms. Wagshal”). See, Exhibit 1,
Tab 5. On September 6, 2002, Ms. Wagshal transferred ownership of the subject property .
to MLW, LLC. See, Exhibit 1, Tab 6.

5. On September 9, 2003, DCRA issued the current Certificate of Occupancy No.
61776 to MLW, LLC based on a change of ownership and authorizing continued use of the
subject property as a five-unit apartment building. See, Exhibit 1, Tab 7.

6. On March 16, 2005, DCRA issued Building Permit No. B470714 (the “March 2005
Permit”) authorizing the exterior work on the subject property. See, Exhibit 1, Tab 10.

7. On June 21, 2005, DCRA issued a permit, Building Permit No. B474036 (the “June
2005 Permit”), authorizing interior work on the Subject Property. See, Exhibit 1, Tab 11.

8. Having received the necessary permits and approvals, MLW began construction at
the property on November 3, 2005. (See Exhibit 1, Tabs 3 and 13.)

9. On December 7, 2005, DCRA issued a Stop Work Order (the “First SWO”) at the
subject property alleging a violation of 11 DCMR § 2002 (nonconforming uses within
structures). See, Exhibit 1, Tab 14.

10.  On January 23, 2006, DCRA lifted the First SWO and MLW resumed construction
at the subject property. See, Exhibit 1, Tab 20.

' In 1962, a BZA appeal was the functional and legal equivalent of a modern “use variance” and/or a “special
exception” granted by the Board. See, 11 DCMR §§ 3103 and 3104 and Tr. at 84.
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11.  On March 28, 2006, DCRA issued a Second Stop Work Order (the “Second
SWQO?”), alleging a violation of 11 DCMR § 2005.1 (discontinuance of nonconforming
use). See, Exhibit 1, Tab 22.

12. The second SWO was accompanied by a letter from the Zoning Administrator dated
March 22, 2006, acknowledging that the use of the subject property as a five-unit
apartment was authorized by order of the BZA in Appeal No. 6885. The letter required the
Appellant to “provide proof of rental of all 5 units for past 10 years” and contained a
handwritten note that read “Stop Work Order place [sic] by Mr. Bill Crews, authorization
of the Director, DCRA will be lifted upon verification of requested documentation.” See,
Exhibit 1, Tab 23.

13. On April 12, 2006, DCRA lifted the Second SWO and MLW resumed construction
at the Property. See, Exhibit 1, Tab 28.

14 On or about October 19, 2006, the Zoning Administrator sent a Notice of
Revocation of CO 61776 to MLW. See, Exhibit 1, Tab 1. The Zoning Administrator
alleged that on “information and belief, the Zoning Administrator has determined that the
nonconforming use was discontinued for a period of three (3) or more years” and, as a
result, under 11 DCMR § 2005.1, “the current use as a five (5) unit apartment building is
not allowed by the Zoning Regulations.” Id.

Legal Analysis

Revocation of Appellant’s certificate of occupancy was based on the Zoning
Administrator’s determination that the apartment building was a nonconforming use and
therefore subject to the discontinuance of nonconforming use provision set forth in §
2005.1. As set forth below, and based on the undisputed facts in this case and the law
governing nonconforming and conforming uses, the Zoning Administrator erred in this
finding.

The term “nonconforming™ use is specifically defined under the Zoning Regulations as
follows:

[Alny use of land or of a structure, or of a structure and land in
combination, lawfully in existence at the time this title or any amendment
to this title became effective, that does not conform to the use provisions
for the district in which the use is located. A use lawfully in existence at
the time of adoption or amendment of this title that would thereafter
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require special exception approval from the Board of Zoning Adjustment
shall not be deemed a nonconforming use. That nonconforming use shall
be considered a conforming use, subject to the further provisions of §§
3104.2 and 3102.3.

11 DCMR § 199.1.

It is undisputed that use of this building as an apartment building was authorized by the
Board in 1962 — after the Zoning Regulations that require special exception approval from
the Board for this use were adopted in 1958. (See Undisputed Material Fact #3.)
Accordingly, this use was not lawfully in existence prior to the adoption of the zoning
regulations and, therefore, does not fall within the definition of nonconforming use.

Further, it is undisputed that the Board expressly authorized this use without time
limitation or other conditions. See, Finding of Fact # 3.The Appellant argued that because
the use was approved and authorized by the Board, it became a “conforming use “ and use
of the property runs with the land. Although the District’s courts have not addressed this
precise question, courts in other parts of the country have upheld the concept that a use
approved by a variance or special exception “becomes a conforming use and otherwise
partakes to a large degree the character of a vested right running with the land.” See,
Anderson, American Law of Zoning, §§ 6.1, 20.2 (4™ Ed.) citing Industrial Lessors, Inc. v.
Garfield, 119 NJ Super 181, 290 A.2d 737 (1972), cert. den, 61 NJ 160, 293 A2d 390.
The Board concurs with this reasoning.

Regardless of whether the use of the subject property as a five-unit apartment building as
authorized by BZA Order No. 8665 is considered a conforming use, it is undisputed that the
use is not a nonconforming use and it thereby is not subject to the discontinuance restrictions
of § 2005.1. The discontinuance restrictions under § 2005.1 are by definition only applicable
to a “nonconforming use.” Subsection 2005.1 provides:

Discontinuance for any reason of a nonconforming use of a structure or of
land, except where governmental action impedes access to the premises, for a
period of more than three (3) years, shall be construed as prima facie
evidence of no intention to resume active operation as a nonconforming use.
Any subsequent use shall conform to the regulations of the district in which
the use is located.

11 DCMR § 2005.1 (Emphasis added).
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Grant of Motion for Summary Judgment

The Board finds that there was not a nonconforming use in this case. The undisputed facts
show that use of this five-unit apartment building was not in existence prior to 1958 and,
thereby, it does not fit the definition of a “nonconforming use” as set forth in the regulations.
That section of the regulations specifically requires that the nonconformity be in existence at
the time the title or an amendment became effective, which was not the case in this instance.
See, 11 DCMR § 199.1.

Further, the Board finds use of the subject property as a five-unit apartment building was
authorized in 1962 by BZA Order No. 6885. As a result, use of the subject property, as a
five-unit apartment building pursuant to that order is a conforming use.

Finally, the Board finds as a matter of law that there was no discontinuance of a
nonconforming use under § 2005.1 because the use of the subject property as a five-unit
apartment building was not a nonconforming use.

Accordingly, DCRA erred when it issued the Notice of Revocation of the Certificate of
Occupancy.

For the reasons discussed above, it is hereby ORDERED that:

The Motion for Summary Judgment and the appeal of the Notice of Revocation are
GRANTED.

Vote taken on May 1, 2007

VOTE: 3-1-1 (Ruthanne G. Miller, Curtis L. Etherly, Jr., and John A. Mann II to
grant; Marc D. Loud to deny. No Zoning Commission member
participating or voting)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
Three Board members have approved the issuance of this Decision and Order and
authorized the undersigned to execute the Decision and Order on his or her behalf.

OCT 18 2007
FINAL DATE OF ORDER:
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PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL BECOME FINAL UPON ITS
FILING IN THE RECORD AND SERVICE UPON THE PARTIES. UNDER 11 DCMR §
3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER IT BECOMES
FINAL.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 17673 of Gallery Square LLC, pursuant to 11 DCMR § 3104.1, for a
special exception from the roof structure requirements under section 411, a special
exception to reduce the required rear yard under section 774, and a special exception to
reduce the number of required parking spaces by no more than 25 percent under section
2108, and pursuant to 11 DCMR § 3103.2, variances from the accessibility requirements
for parking spaces under section 2117.4 and the off-street loading and service delivery
space requirements under section 2201, to permit the development of a 10-story building
with retail on the first and second floors and offices above in the DD/C-3-C District at
premises 627-631 H Street, N.W. (Square 453, Lots 53 and 810).

HEARING DATE: October 16, 2007
DECISION DATE: October 16, 2007 (Bench Decision)
SUMMARY ORDER

SELF-CERTIFIED

The zoning relief requested in this case was self-certified, pursuant to 11 DCMR §
3113.2.

The Board provided proper and timely notice of public hearing on this application by
publication in the D.C. Register and by mail to the Applicant, Advisory Neighborhood
Commission (ANC) 2C, and to owners of all property within 200 feet of the property that is
the subject of this application. The application was also referred to the Office of Planning
(OP). The OP submitted a report; dated October 9, 2007, in support of the application. The
subject property is located within the jurisdiction of ANC 2C. ANC 2C submitted a letter,
dated October 8, 2007, in support of the application.

As directed by 11 DCMR § 3119.2, the Board required the applicant to satisfy the burden
of proving the elements that are necessary to establish the case for a special exception
pursuant to 11 DCMR §§ 3104.1, 411, 774 and 2108, and variances under 11 DCMR §
3103.2 from the strict application of the requirements of §§ 2117.4 and 2201.

No party appeared at the public hearing in opposition to this application or otherwise
requested to participate as a party in this proceeding. Accordingly, a decision by the Board
to grant this application would not be adverse to any party.

Based upon the record before the Board and having given great weight to the Office of

Planning and ANC reports filed in this case, the Board concludes that the applicant has
met the burden of proof pursuant to 11 DCMR §§ 3104.1, 411, 774 and 2108, that the
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requested relief can be granted being in harmony with the general purpose and intent of
the Zoning Regulations and Map. The Board further concludes that granting the
requested relief will not tend to affect adversely the use of neighboring property in
accordance with the Zoning Regulations and Map.

Based upon the record before the Board and having given great weight to the ANC and the
Office of Planning reports filed in this case, the Board concludes that the applicant has met
the burden of proof under 11 DCMR §§ 3103.2, 2117.4 and 2201, that there exists an
exceptional or extraordinary situation or condition related to the property that creates a
practical difficulty for the owner in complying with the Zoning Regulations, and that the
requested relief can be granted without substantial detriment to the public good and without
substantially impairing the intent, purpose, and integrity of the zone plan as embodied in the
Zoning Regulations and Map.

Pursuant to 11 DCMR § 3101.6, the Board has determined to waive the requirement of
11 DCMR § 3125.3, that the order of the Board be accompanied by findings of fact and
conclusions of law. It is therefore ORDERED that the application (pursuant to Exhibit 40
— Plans and Elevations) is GRANTED.

VOTE: 5-0-0 (Ruthanne G. Miller, Curtis L. Etherly, Jr., Marc D. Loud, Shane L.
Dettman and Michael G. Turnbull to approve).

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
Each concurring member has approved the issuance of this Order.

FINAL DATE OF ORDER: October 17, 2007

PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL BECOME FINAL UPON
ITS FILING IN THE RECORD AND SERVICE UPON THE PARTIES. UNDER 11
DCMR § 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER IT
BECOMES FINAL.

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN
SUCH TWO-YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE
PROPOSED STRUCTURE WITH THE DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS FOR THE PURPOSES OF SECURING A BUILDING
PERMIT.

PURSUANT TO 11 DCMR § 3125 APPROVAL OF AN APPLICATION SHALL
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION
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FOR THE CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION
THERETO) OR THE RENOVATION OR ALTERATION OF AN EXISTING
BUILDING OR STRUCTURE, UNLESS THE BOARD ORDERS OTHERWISE. AN
APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE
BOARD.

THE APPLICANT IS REQUIRED TO COMPLY FULLY WITH THE PROVISIONS
OF THE HUMAN RIGHTS ACT OF 1977, D.C. LAW 2-38, AS AMENDED, AND
THIS ORDER IS CONDITIONED UPON FULL COMPLIANCE WITH THOSE
PROVISIONS. IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF
1977, AS AMENDED, D.C. OFFICIAL CODE § 2-1401.01 ET SEQ., (ACT) THE
DISTRICT OF COLUMBIA DOES NOT DISCRIMINATE ON THE BASIS OF
ACTUAL OR PERCEIVED: RACE, COLOR, RELIGION, NATIONAL ORIGIN, SEX,
AGE, MARITAL STATUS, PERSONAL APPEARANCE, SEXUAL ORIENTATION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION,
POLITICAL AFFILIATION, DISABILITY, SOURCE OF INCOME, OR PLACE OF
RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS ALSO PROHIBITED BY THE ACT. IN ADDITION,
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS
ALSO PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE
ACT WILL NOT BE TOLERATED. VIOLATORS WILL BE SUBJECT TO
DISCIPLINARY ACTION. THE FAILURE OR REFUSAL OF THE APPLICANT TO
COMPLY SHALL FURNISH GROUNDS FOR THE DENIAL OR, IF ISSUED,
REVOCATION OF ANY BUILDING PERMITS OR CERTIFICATES OF
OCCUPANCY ISSUED PURSUANT TO THIS ORDER.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 17678 of 2000 Massachusetts Avenue LLC, pursuant to 11 DCMR
§ 3104.1, for a special exception to allow the replacement of existing nonconforming
uses with other nonconforming uses under section 2003 and a special exception to
allow office use on the basement and first floor levels of a building addition in the
DC/SP-1 District under section 508.1 at premises 2000 Massachusetts Avenue, N.W.
(Square 95, Lot 1).

Note: The applicant initially only sought relief from section 2003. At the hearing,
the applicant requested to amend the application to include a special exception under
section 508.1 to allow office use on the basement and first floor levels of an addition
to the building. The amendment was supported by the Office of Planning and
Advisory Neighborhood Commission 2B. There was no opposition to the amendment
or the project as a whole. Because no party would be prejudiced, the Board granted
the amendment pursuant to its authority under section 3100.5. "

HEARING DATE.: October 16, 2007
DECISION DATE: October 16,2007  (Bench Decision)
SUMMARY ORDER

SELF-CERTIFIED

The zoning relief requested in this case was self-certified, pursuant to 11 DCMR §
3113.2.

‘The Board provided proper and timely notice of public hearing on this application by
publication in the D.C. Register and by mail to the Applicant, Advisory Neighborhood
Commission (ANC) 2B, and to owners of all property within 200 feet of the property
that is the subject of this application. The application was also referred to the Office of
Planning (OP). The OP submitted a report in support of the application. The subject
property is located within the jurisdiction of ANC 2B. ANC 2B submitted two letters
in support of the application. The first letter supported the special exception relief under
section 2003; the second letter clarified that the ANC also supported the special
exception relief necessary to allow the office uses shown on the plans.
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As directed by 11 DCMR § 3119.2, the Board required the apﬁlicant to satisfy the
burden of proving the elements that are necessary to establish the case for a special
exception pursuant to 11 DCMR §§ 3104.1, 2003 and 508.1.

No party appeared at the public hearing in opposition to this application or' otherwise
requested to participate as a party in this proceeding. Accordingly, a decision by the
Board to grant this application would not be adverse to any party.

Based upon the record before the Board and having given great weight to the Office
of Planning and ANC reports filed in this case, the Board concludes that the applicant
has met the burden of proof pursuant to 11 DCMR §§ 3104.1, 2003 and 508.1, that
the requested relief can be granted being in harmony with the general purpose and
intent of the Zoning Regulations and Map. The Board further concludes that granting
the requested relief will not tend to affect adversely the use of neighboring property in
accordance with the Zoning Regulations and Map.

Pursuant to 11 DCMR § 3101.6, the Board has determined to waive the requirement
of 11 DCMR § 3125.3, that the order of the Board be accompanied by findings of fact
and conclusions of law. It is therefore ORDERED that the application (pursuant to
revised plans, Exhibit 28 of the record) is GRANTED.

VOTE: 5-0-0 (Ruthanne G. Miller, Curtis L. Etherly, Jr., Marc D. Loud,
Shane L. Dettman and Michael G. Turnbull to approve)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
Each concurring member has approved the issuance of this Order.

UCT 18 2007

FINAL DATE OF ORDER:

PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL BECOME FINAL
UPON ITS FILING IN THE RECORD AND SERVICE UPON THE PARTIES.
UNDER 11 DCMR § 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN
DAYS AFTER IT BECOMES FINAL. :

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS,
WITHIN SUCH TWO-YEAR PERIOD, THE APPLICANT FILES PLANS FOR
THE PROPOSED STRUCTURE WITH THE DEPARTMENT OF CONSUMER
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AND REGULATORY AFFAIRS FOR THE PURPOSES OF SECURING A
BUILDING PERMIT.

PURSUANT TO 11 DCMR § 3125 APPROVAL OF AN APPLICATION SHALL
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE
APPLICATION FOR THE CONSTRUCTION OF A BUILDING OR STRUCTURE
(OR ADDITION THERETO) OR THE RENOVATION OR ALTERATION OF AN
EXISTING BUILDING OR STRUCTURE, UNLESS THE BOARD ORDERS
OTHERWISE. AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION,
RENOVATION, OR ALTERATION ONLY IN ACCORDANCE WITH THE
PLANS APPROVED BY THE BOARD.

THE APPLICANT IS REQUIRED TO COMPLY FULLY WITH THE
PROVISIONS OF THE HUMAN RIGHTS ACT OF 1977, D.C. LAW 2-38, AS
AMENDED, AND THIS ORDER IS CONDITIONED UPON FULL COMPLIANCE
WITH THOSE PROVISIONS. IN ACCORDANCE WITH THE D.C. HUMAN
RIGHTS ACT OF 1977, AS AMENDED, D.C. OFFICIAL CODE § 2-1401.01 ET
SEQ., (ACT) THE DISTRICT OF COLUMBIA DOES NOT DISCRIMINATE ON
THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR, RELIGION,
NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, FAMILIAL STATUS, FAMILY
RESPONSIBILITIES, =~ MATRICULATION, POLITICAL  AFFILIATION,
DISABILITY, SOURCE OF INCOME, OR PLACE OF RESIDENCE OR
BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX DISCRIMINATION
WHICH IS ALSO PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS ALSO
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT
WILL NOT BE TOLERATED. VIOLATORS WILL BE SUBJECT TO
DISCIPLINARY ACTION. THE FAILURE OR REFUSAL OF THE APPLICANT
TO COMPLY SHALL FURNISH GROUNDS FOR THE DENIAL OR, IF ISSUED,
REVOCATION OF ANY BUILDING PERMITS OR CERTIFICATES OF
OCCUPANCY ISSUED PURSUANT TO THIS ORDER.
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
NOTICE OF FILING
Z.C. Case No. 07-29
(Map Amendment — Square 514, Lot 864) i
October 25, 2007

THIS CASE IS OF INTEREST TO ANC 2C

On October 19, 2007, the Office of Zoning received an application from Bozzuto
Development Group (the “applicant”) for approval of a rezoning for the above-referenced
property.

The property that is the subject of this application consists of Square 514, Lot 864 in
Northwest Washington, D.C. (Ward 2) and is located on the north side of New York
Avenue, N.W, just east of 5™ Street, N.-W. The property is currently zoned DD/R-5-B.

The applicant proposes to rezone a portion of the property that is zoned DD/R-5-B to the
DD/C-2-C Zone District to allow construction of a residential building on the eastern
portion of the development site, adjacent to the Yale Steam Laundry, that will step up.to
130 feet in height. The project also includes relocating an historic building to the western
portion of the site, which will remain zoned DD/R-5-B.

For additional information, please contact Sharon S. Schellin, Secretary to the Zoning
Commission at (202) 727-6311.
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DISTRICT OF COLUMBIA MUNICIPAL REGULATIONS (DCMR)

SUBJECT PRICE

MAYOR AND EXECUTIVE AGENCIES (JUNE 2001) coovvvvooooeeeeoveooeeeeseeeeeeee $16.00
ELECTIONS & ETHICS (MARCH 2007) ..ccoommoereooveeeeesesesoeooeeessseseoesoesesesesseesesesnes $20.00
HUMAN RIGHTS (MARCH 1995) 1....ccooerreeeeeeeesssesreoeesessessessssssssssseseesesmsssssoessssons $13.00
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UNIVERSITY OF THE DISTRICT OF COLUMBIA (JUNE 1988)........oovoooooeooooo $8.00
TAXATION & ASSESSMENTS (APRIL 1998)........ceoeemomroroeeeresossoosssooessssseeeeesenes $20.00
DISTRICT'S COMPREHENSIVE PLAN (PART 1, FEBRUARY 1999) ................. $33.00
PLANNING & DEVELOPMENT (PART 2, MARCH 1994)
W/1996 SUPPLEMENT ......ooorroreoeeeeeeeeeeeosseeeeeseeeeseeesseeessesssesssessssssssssssseeeeeessenes $26.00
ZONING (FEBRUARY 2003) ....coumereeeeereeeeeseeeessssssesessssssssessesssssssssssssssessssssessessnns $35.00
CONSTRUCTION CODES SUPPLEMENT (MARCH 2007) «.c..vvvooeoooovveeeesooervronn, $25.00
BOILER & PRESSURE VESSEL CODE (MAY 1984). .. evvveecrerroovvoveoessesesssesssssosenns $7.00
HOUSING (DECEMBER 2004).........oovvoooeoeeeeeeeeeeseeeoeeseseeessssesesssssssssssssssssseseeeeesenes $25.00
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(TULY 1998).....oooevveeeeresssessseseeenesesssssssseesssionsssssssssssesesessssssssssssssesessssssssssssssseees $20.00
BUSINESS, OCCUPATIONS & PROFESSIONS (MAY 1990) c.coomrereeeeeereerern. $26.00
VEHICLES & TRAFFIC (APRIL 1995) w/1997 SUPPLEMENT*...........cooom..... $26.00
AMUSEMENTS, PARKS & RECREATION (JUNE 2001) c.ccocvmrrvreeeeerrreserrsereee $26.00
ENVIRONMENT - CHAPTERS 1-39 (FEBRUARY 1997).....coreemorvrrveecessesssesrsreoee $20.00
ENVIRONMENT - CHAPTERS 40-70 (FEBRUARY 1997) corvvvooeeoeorroessserrronns $26.00
WATER & SANITATION (FEBRUARY 1998)........vveooeeooeeecesessoroeessseoessesessssoesseenns $20.00
PUBLIC HEALTH & MEDICINE (AUGUST 1986).......vvvoveeresssoeroseeeessssssssnsroens $26.00
HEALTH CARE & COMMUNITY RESIDENCE FACILITIES

SUPPLEMENT (AUGUST 1986 - FEBRUARY 1995) ....ccovvveeereovoeeeseeeoeerresee $13.00
ALCOHOLIC BEVERAGES (AUGUST 2004)........vveoorreeeereeeecerseemsssseesssssssssessseeees $10.00
PUBLIC SPACE & SAFETY (DECEMBER 1996) ......oovvvveorsresooeessssesseeosssssssssssnns $20.00
FOOD AND FOOD OPERATIONS (AUGUST 2003) ..e.erveveeeoereroressooeesssessssresenees $20.00
INSURANCE (FEBRUARY 1985) «...ecvvveeemeeeeeeeeeseesseesesssessssssssssesssssesssssssssssssssssssios $9.00
CONTRACTS AND PROCUREMENT (JULY 1988)....ccrmrvveerererreereessssersesssseeneon $22.00
CORRECTIONS, COURTS & CRIMINAL JUSTICE (AUGUST 2004).................. $10.00
PUBLIC WELFARE (MAY 1987) ..reeeeveeoeeeeeeeeeonseesseeeesssessssessssesssesssessssssmsssssssssnes $8.00
LOTTERY AND CHARITABLE GAMES (MARCH 1997) ... rovvveerremsrreeeessrnenee $20.00
TAXICABS & PUBLIC VEHICLES FOR HIRE (JULY 2004) «......ooovoemrrvrveerree. $16.00
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OTHER PUBLICATIONS
2000 = 2005 INICES .....vvuerrrerrerrerereereresireieeeeseseeseeeesssserssessessesessssesessssssss s $40.00 + $10.00 postage
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1997 = 1998 INAICES........c.ceuiuevenceireirinice sttt seseeseeeessese s s e es e $52.00 + $5.50 postage
Complete Set of D.C. Municipal REGUIGLIONS ..................c.oveeneeereererereesresseeseeseesseseeesees s $628.00
D.C. Register yearly SUDSCIPLION «........cvuevururueeerenieeeeeeseeeeeeeseeseessesscesessees s eese oo $195.00
Rulemaking Handbook & Publications Style Manual (1983)...........eveereereomsmeeeeereeoeeoeeoooeoeooosoeosoons $5.00
*Supplements to D.C. Municipal RegUIAtions..............vveeevevreveresresesessoeoeseses oo, e tsnnns $4.00
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All sales final. A charge of $65.00 will be added for any dishonored check (D.C. Law 4-16)
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