DISTRICT OF COLUMBIA REGISTER VOL. 54 - NO. 45 November 9 2007

BOARD OF ELECTIONS AND ETHICS

CERTIFICATION OF ANC/SMD VACANCIES

The District of Columbia Board of Elections and Ethics hereby gives notice that there is a
vacancy in one (1) Advisory Neighborhood Commission office, certified pursuant to D.C.
Official Code § 1-309.06(d)(2); 2001 Ed; 2006 Repl. Vol.

VACANT: 5A07

Petition Circulation Period: Tuesday, November 13, 2007 thru Monday, December 3, 2007
Petition Challenge Period: Thursday, December 6, 2007 thru Wednesday, December 12, 2007

Candidates seeking the Office of Advisory Neighborhood Commissioner, or their
representatives, may pick up nominating petitions at the following location:

D.C. Board of Elections and Ethics
441 - 4" Street, NW, Room 250N
Washington, DC 20001

For more information, the public may call 727-2525.
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DISTRICT DEPARTMENT OF THE ENVIRONMENT

NOTICE OF FILING OF AN APPLICATION
TO PERFORM VOLUNTARY CLEANUP

Pursuant to § 601(b) of the Brownfield Revitalization Amendment Act of 2000, effective June
13,2001 (D.C. Law 13-312; D.C. Official Code § 8-636.01(b) (Supp. 2005)(Act)), the Voluntary .
Cleanup Program in the District Department of the Environment (DDOE), Land Remediation -
and Development Branch (LRDB), is informing the public that it has received an application to
participate in the Voluntary Cleanup Program (VCP). The applicant for real property located at
23 1 Street, S.E., case No. VCP2007-016 is Jefferson at 23 Eye Street, L.P., 8300 Greeensboro
Drive, Suite 600, McLean, Virginia 22102, Attn. Mr. Aaron Liebert, Senior Vice President. The
application identifies low to elevated levels of Total Petroleum Hydrocarbons (TPH) and
Benzene in soil and TPH, Benzene, and methyl tertiary-butyl ether (MTBE) in groundwater. The
applicant intends to perform a remediation action and plans to redevelop the property to a 12-
story apartment building with retail and underground parking.

Pursuant to § 601(b) of the Act, this notice will also be mailed to the Advisory Neighborhood
Commission (ANC) for the area in which the property is located. The application is available for
public review at the following location:

Voluntary Cleanup Program

District Department of the Environment (DDOE)
51 N Street, N.E., 3" Floor, Room 3004
Washington, DC 20002

Interested parties may also request a copy of the application for a small charge to cover the cost
of copying by contacting the Voluntary Cleanup Program at the above address or calling (202)
535-1337.

Written comments on the proposed approval of the application must be received by the VCP
program at the address listed above within twenty one (21) days from the date of this publication.
DDOE is required to consider all public comments it receives before acting on the application,
the cleanup action plan, or a certificate of completion.
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FRIENDSHIP PUBLIC CHARTER SCHOOL
REQUEST FOR PROPOSALS

Friendship Public Charter School is seeking bids from prospective candidates to provide
the following services:

1.) Temporary Staffing Solutions for Food Services in accordance with
requirements and specifications detailed in the Request for Proposal.

2.) Catering Services for Breakfast/Lunch Meetings and Office Functions
in accordance with requirements and specifications detailed in the Request for
Proposal.

Prospective candidates can obtain an electronic copy of the full Request for Proposal
(RFP) for all services by contacting:

Valerie Holmes
vholmes @friendshipschools.org
202-281.1722
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DC DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT

NOTICE FOR THE HOUSING PRODUCTION TRUST FUND ADVISORY BOARD
MEETINGS

The DC Department of Housing and Community Development, in accordance with
§42-2802.01 of the DC Official Code, the Housing Production Trust Fund Act of 1988, DC Law
7-202 announces that the Housing Production Trust Fund Advisory Board 2008 meetings will be
as follows:
January 9, 2008
April 9, 2008
June 11. 2008
September 10, 2008

The meetings will be held at 801 North Capitol Street, NE Washington, DC 20002, in Suite
9000, at 9:30 am.

For additional information please contact Oke Anyaegbunam at 442-7200.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
Notice of Availability of Public Document for Review and Comment

November 12, 2007 to December 12,2007

“The District of Columbia Department of Housing and Community Development Draft
Consolidated Annual Performance and Evaluation Report (CAPER) for Fiscal Year 2007

Leila Finucane Edmonds, Director, Department of Housing and Community Development
(DHCD), announces the availability of the “District of Columbia Draft Consolidated Annual
Performance and Evaluation Report for Fiscal Year 2007” (the “CAPER”) for public review and
comment. The purpose of the CAPER is to present the U.S. Department of Housing and Urban
Development (HUD) and the public with an assessment of the District’s performance in carrying
out its FY 2007 (October 1, 2006-September 30, 2007) Consolidated Annual Action Plan to use
federal funds to meet priority community needs. The FY 2007 Action Plan detailed activities to
be carried out by the District under the following federal entitlement programs:

E Community Development Block Grant Program (CDBG)

E Home Investment Partnerships Program (HOME)

E Emergency Shelter Grant Program (ESG), and

F° Housing Opportunities for Persons with AIDS Program (HOPWA)

The CAPER is available for a 30-day public comment period before its submission to HUD
on/or before December 31, 2007. The CAPER will be distributed to stakeholder organizations
and will be available for review at DHCD (8th floor), on the DHCD website, all public library
branches, all Advisory Neighborhood Commission Offices and at the following community
based organizations from Monday, November 12, 2007 to Wednesday, December 12, 2007.

Housing Counseling Services, Inc. University Legal Services Marshall Heights CDO

2410 17" Street, NW, Suite 100 3001 I Street, NE 3939 Benning Rd, NE

(202) 667-7066 (202) 547-4747 (202) 396-1200

Latino Econ. Devel. Corporation Lydia’s House Central American Resources Center
2316 18th Street, NW 3939 South Capitol St., SW 1459 Columbia Rd. NW

(202) 588-5102 (202) 373-1050 (202) 328-9799

University Legal Services

3220 Pennsylvania Ave. SE

(202) 645-7175 (Suite 4)

To comment by telephone on the CAPER report, please contact Mrs. Pamela Hillsman-Johnson,
Community Development Resource Specialist, at (202) 442-7251, not later than close of
business Friday, December 14, 2007. Please provide your name, address, telephone number, and
organizational affiliation, if any. For Telecommunications Device for the Deaf (TDD) relay
service, call (800) 201-7165. Written comments for the record must be received by close of
business Friday, December 14, 2007. Written statements may be mailed to: Ms. Leila Finucane
Edmonds, Director, Department of Housing and Community Development, Attention: Office of
Strategy and Communications, 801 North Capitol Street, NE, Washington, D.C. 20002.
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OFFICE OF THE SECRETARY OF THE DISTRICT OF COLUMBIA

Notice is hereby given that the following named persons have been appointed as Notaries
Public in and for the District of Columbia, effective on or after November 15, 2007.

Aleem,

Baker,

Brooks,

Brown,

Cavazos,

Coghill-Moody,

Davis,

Eden,

Felder,

Finley,

Fry,

Garbarino,

Gittens,

Safiyyah R.

Sharon T.

Franchezka E

Michelle T.

Paul J.

Christine T.

Molly L.

Nadeoui A.

Julia R.

Leslie H.

Lindsay E.

Whitney

Gwendolyn E.

VOL. 54 - NO. 45

October 19, 2007

New Westin Embassy Row

2100 Mass Ave,NW
New DOJ/ICOPS
1100 Vt Ave NW
New
2001 Newton St,NE

Rpt McKee Nelson
1919 M St,NW#200

New Human Rights Campaign
1640 R 1 Ave NW

Rpt Colonial Parking
1050 Tjefferson St,NW#100

New Monument Realty
1700 K St NW#600

New NMMA
444 N Cap St,NW#645

New EMAlternatives
1010 Wis Ave,NW#520

New Latham & Watkins
555 11th St NW#1000

New Monument Realty
1700 K St, NW#600

New Bruce Klores & Associates
1735 20th StNW

New Heery International
1099 14th St, NW#101
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20008

20530

20018

20036

20036

20007

20006

20001

20007

20004

20006

20009

20005



Green, -

Halley,

Johnson,

King,

King-Rhinevault,

Lawrence,

Levine,

Levy,

Long,

Lumpkin,

Malloy,

Marshall,

Martin-Banks,

Mathias,

Mickens,

DISTRICT OF COLUMBIA REGISTER

Geneva P.

Eric

LaVonnia D.

Pamela S.

Carole

Chanel Y.

Michele

Juanita M. Artis

Tim T.

Mary A.

Barbara J.

Gerald A.

Deirdre M.

Kendra R.

Larry D.

November 9 2007

VOL. 54 - NO. 45

Rpt Reinsurance Assoc of Amer

1301 Pa Ave, NW#900 20004
New Chevy Chase Bank
4860 Mass Ave NW 20016
Rpt
1109 O St NW#301 20005
Rpt Intelsat Corporation
3400 International Dr,NW 20008
Rpt Trinity College
125 Michigan Ave,NE 20017
New Shaw Bransford et al
1100 Conn Ave,NW#900 20036
New Pillsbury Winthrop et al
2300 N StNW 20037
New Eisen & Rome
1 Thomas Circle, NW#850 20005
New Child & Family Services
400 6th St,SW 20024

New  Coalition for the Homeless
1234 Mass Ave NW#C1015 20005

Rpt Baker & Hostetler
1050 Conn Ave, NW#1100 20036

Rpt Schwarz Architectural Services

1707 L St,NW#400 20036
New LandAmerica Financial
1015 15th St NW#300 20005
New Siebert Brandford Shank
1625 K St NW#330 20006
New Child & Family Services
400 6th St,SW 20024
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Ngole, Laura K. New Dreyfus Property Group
2001 K St,NW#202 20006
Parrish, Michelle D. Rpt GSA
7th & D Sts,SW#2670-WPJ 20407
Pilgrim, Crystal M. Rpt U.S. District Court
333 Const Ave, NW#4704 20001
Plummer, Delma M. Rpt FamiliesUS A
1201 NY Ave, NW#1100 20005
Power, Jr., Joseph K. Rpt Adams National Bank
, 1729 Wis Ave NW 20007
Queen-Williams, Karen Rpt Patton Boggs
2550 M St,NW 20037
Raub, Janice M. Rpt Carlyle Suites Hotel
1731 N H Ave, NW 20009
Robinson, Tracey K. Rpt Dept of Insurance
810 - 1st St,NE#701 20002
Rosen, Luisa C. New Monument Realty
1700 K St,NW#600 20006
Scott, LaNet New
1719 Gainesville 20011
St,SE#102
Sepulveda, Noemi New Paperboy Ventures
1875 K St NW#700 20006
Shea, Eileen Rpt State Farm Insurance
1000 Pa Ave,SE 20003
Shulinina, Natalia V. New Wachovia
3700 Calvert StNW 20007
Smith, Brenda L. Rpt NBAA

1200 18th St,NW#400 20036

Smith, Christina Anderson Rpt H O R/Office of the Clerk
LHOBRoom 1718 20515
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Smith,

Stevenson,

Stone,

Swall,

Swann,

Whisenton,

Wick,

Withers,

Yazdanpanah,

Gail V.

Barbarette

Michelle S.

Katherine Ann

Beverly

Cassandra A.

Sara

Lisa

Negin

VOL. 54 - NO. 45

Rpt

Rpt

New

Rpt

Rpt

New

Rpt

Rpt

New

Akin Gomp et al
1333 N H Ave NW 20036

Kaye Scholer
901 15th StNW#1100 20005

Fannie Mae
3900 Wis Ave,NW 20016

Sonnenschein Nath et al
1301 K St NW#600ET 20005

Sterne Kessler Goldstein Fox
1100 N Y Ave NW 20005

119 Division Ave,NE 20019

Ace Federal Reporters
1401 N Y Ave, NW 20005
Thayer]Hidden Creek
1455 Pa Ave NW#350 20004
Wachovia
801 Pa Ave NW 20004
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DC STATE BOARD OF EDUCATION
NOTICE OF PUBLIC MEETING

State Board of Education Meeting

The Office of the State Superintendent of Education will make presentations to the State
Board on the State System of Support and Intervention for low performing schools and the
draft Standards for World Languages, Health and Physical Education.

Should anyone wish to testify before the SBOE,
please contact Beverley R. Wheeler at (202)741-0886.

Date: Wednesday, November 14, 2007
Time: 5:30 pm
Location: 0Old Council Chambers

441 4™ Street, NW
Washington, DC 20001
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TWO RIVERS PUBLIC CHARTER SCHOOL
NOTICE OF REQUEST FOR PROPOSALS

Two Rivers Pubic Charter School, in compliance with Section 2204 (c) of the District Of
Columbia School Reform Act of 1995 (“Act™), hereby solicits expressions of interest for
the following services.

I. General Contractor Services for Renovations to Middle School
Superior general contractor services sought for construction of middle school building.

I1. Demolition Services
Superior demolition services sought for demolition of one-story concrete block building.

For Additional Information, E-Mail: procurement@tworiverspcs.org. Deadline for
submissions is November 23, 2007 at noon for demolition services via e-mail or hard
copy at the school’s offices:

Two Rivers Public Charter School
1227 4" Street NE
Washington, DC 20002
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Appeal No. 17519 of Advisory Neighborhood Commission 2E, pursuant to 11 DCMR
§§ 3100 and 3101, from the administrative decision of the Zoning Administrator,
Department of Consumer and Regulatory Affairs (DCRA), to issue Building Permit No.
89770 allowing additions to an existing single-family dwelling, allegedly in violation of
the lot occupancy (§ 403), side yard (§ 405), and nonconforming structure provisions
under subsection 2001.3 for the property at 1812-35™ St., N.W., in the R-3 District,
without requiring BZA approval. ' .

HEARING DATE: October 17, 2006

DECISION DATE: November 14, 2006
DECISION AND ORDER

INTRODUCTION

Advisory Neighborhood Commission 2E (“ANC 2E” or “Appellant”) filed this appeal with
the Board of Zoning Adjustment (“BZA” or “Board”) on May 8, 2006, pursuant to 11
DCMR §§ 3100 and 3101, challenging the administrative decision of the Zoning
Administrator, Department of Consumer and Regulatory Affairs (“DCRA”), to issue
Building Permit 89770, dated March 9, 2006, to the property owner of 1812 35™ Street,
N.W., Washington, D.C., allowing alterations and an addition to convert a semi-detached
house to a row dwelling.

Appellant alleged that issuance of the permit violated the lot occupancy (11 DCMR § 403),
side yard (11 DCMR § 405), and non-conforming structure (11 DCMR § 2001.3) provisions
of the Zoning Regulations.

A public hearing on the appeal was duly noticed and held on October 17, 2006. The Board
closed the record on October 17" but for those additional filings that the Board specifically
requested. Upon hearing from all the parties to the matter, the Board rendered its decision
at the BZA’s Public Meeting on November 14, 2006, voting to grant the appeal. An

! The italicized language reflects grounds for the appeal that were not advertised, but which were raised in
Appellant’s Supplemental Filing in Support of Appeal.
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BZA APPEAL NO. 17519
PAGE NO. 2

explanation of the facts and law that support the Board’s conclusion follows.
PRELIMINARY MATTERS

Notice of Appeal and Notice of Public Hearing

The Notice of Appeal was filed on May 8, 2006, by ANC 2E. The Office of ..
Zoning scheduled a public hearing on the appeal for October 17, 2006. In accordance
with 11 DCMR § 3112.14, the Office of Zoning mailed notice of the hearing to the
Appellant, the property owner, and DCRA. The Office of Zoning advertised the hearing
notice in the D.C. Register at 53 DCR 31 (August 4, 2006). ,

Parties

The Appellant in this case is ANC 2E. The Appellant was represented by Laurie B.
Horvitz, Esq., of Finkelstein & Horvitz, P.C. The owner of the subject property, 1812 35"
Street Associates LLC (the “Owner”), was represented by Mary Carolyn Brown, Esq., of
the law firm of Holland & Knight. As the property owner, 1812 35™ Street Associates LLC,
was automatically a party under 11 DCMR § 3199. Assistant Attorney General Stephanie
Ferguson, Esq. represented DCRA.

Requests for Intervenor Status

Because this is an appeal, applications for party status are considered applications for
Intervenor status pursuant to 11 DCMR § 3112.15. Pursuant to that provision, the Board
“in its discretion and for good cause shown, may permit persons who have a specific right
or interest that will be affected by the action on the appeal to intervene in the appeal for such
general or limited purpose as the Board may specify.”

Six individuals who reside near the subject property requested Intervenor status, as
did the Citizens Association of Georgetown (“CAG”). The Board denied Intervenor status
to Eugene and Joanne Scanlan, who live at 1806 35" Street, NW, and Danielle Berthelot,
who resides at 1804 35™ Street, NW because they did not attend the hearing and did not
indicate how they would participate as a party in the case. Three other applicants who
requested Intervenor status attended the hearing. Alexander and Deirdre Stancioff were
treated as one applicant because they reside at the same address, 1814 35™ Street, NW. The
other applicant was Richard E. Schmidt, who resides at 1810 35™ Street, NW.

Neither the Stancioffs nor Mr. Schmidt was prepared to address the legal questions
on appeal, but instead were desirous of presenting factual evidence related to the resolution
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BZA APPEAL NO. 17519
PAGE NO. 3

of these issues. As their views were the same as those being advocated by the ANC, the
ANC agreed to present their testimony as part of its case.

The Board also denied the Intervenor status request of Citizens Association of
Georgetown (“CAG”), who-opposed the establishment of a precedent that CAG determined
would be harmful to its members and their properties. However, the harm flowing from an
undesired precedent is general in nature and would be shared by any persons or groups who
might disagree with the position taken by the Zoning Administrator in this matter.
Additionally, the subject property is not located in Georgetown where CAG’s members live.
As with the Stancioffs and Mr. Schmidt, the Board found that CAG’s interests would be
protected and represented by the ANC who agreed to CAG’s participation as part of its case.

CAG also believed its participation as a party was necessary in order to preserve a
right to appeal the Board’s decision to the District of Columbia Court of Appeals, because
ANC:s are not authorized to appeal agency decisions to the courts. D.C. Official Code § 1-
309.10(g) (2001). However, CAG’s participation as a party in the case is not a prerequisite
to its filing such an appeal. See, D.C. Official Code § 2-510. "

FINDINGS OF FACT

1. The property that is the subject of this appeal (“Subject Property”) is an existing one-
family semi-detached dwelling located at 1812 35™ Street, N.W. (Lot 802, Square 1296) in
the R-3 zone district.

2. The Subject Property was built around 1910 and originally consisted of a one and
one-half story masonry structure.

3. The original structure occupied approximately 31% of the lot and was within
allowable lot occupancy limitations for one-family semi-detached dwellings in an R-3
zone, 11 DCMR § 403.3. However, its one side yard is non-conforming, in that its width
1s approximately 2.5 feet, thereby less than the 8 feet required by 11 DCMR § 405.9.

4. The Owner purchased the property in 2003, after a fire had destroyed the interior
of the original dwelling.

5. On or about November 5, 2004, DCRA issued Building Permit No. B467431
allowing for an addition that increased the structure’s lot occupancy to 43.75%, which is
more than the 40% permitted for a one-family semi-detached dwelling. DCRA initially
determined that the introduction of a trellis structure converted the semi-detached
dwelling to a row dwelling, for which a lot occupancy of 60% is permitted, but
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BZA APPEAL NO. 17519
PAGE NO. 4

subsequently changed its position upon objections by Deidre O. Stancioff, an adjacent
property owner.

7. DCRA then referred the Owner to this Board for special exception relief under 11
DCMR § 223, which was denied on grounds that the addition unduly affected the light
and air of neighboring properties and was out of character and scale with the frontage
along 35™ Street. Application No. 17327 of 1812 35" Street Assoc. LLC, 52 DCR 8715
(2005).

8. On or about September 2, 2005, DCRA issued Building Permit No. B477090 to
revise the addition permit (Building Permit No. B467431) to allow the Owner to extend
the roof overhang on one wall to the property line. DCRA believed that because the
overhang extended to the lot line, the structure could be classified as a row dwelling for
zoning purposes.

9. The Board disagreed and reversed the DCRA decision to issue the revised permit.
Appeal No. 17310 of Deidre O. Stancioff, 53 DCR 5097 (2006).

10. Having twice failed to convert the Subject Property to a row dwelling through
proposing to cover the side yard with a trellis and then a roof overhang, the Owner has
now opted to cover the side yard with an addition enclosed on the second and third floors,
supported by four piers to be installed at the side lot line. (Plans at A-2 and A-3, Tab 2;
Appellant’s Supplemental Filing in Support of Appeal, Exhibit 18). The addition atop the
piers is only accessible at the third floor and only large enough for limited storage. The
interior of the space below the second floor is open and inaccessible from the interior of
the dwelling. See Plans, at A-2 and A-3, Tab 2, Appellant’s Supplemental Filing in
Support of Appeal, Exhibit 18. It is essentially a covered passageway that is
approximately two-feet wide and one story high.

11.  Building Permit No. 89770, which authorized this construction, also stated that the
work would “change [the] single famil[y] dwelling into a row house.”

12.  The Zoning Administrator approved the plans and application on March 8, 2006
and issued Building Permit No. 89770 on March 9, 2006. The Zoning Administrator
determined that the application complied with the lot occupancy provisions because the
| new construction would eliminate the only side yard on the property, thus converting the
| semi-detached house to a row dwelling under the Zoning Regulations. See, Tr. 10.17/06,
pg. 585.

13.  The Zoning Administrator also premised his approval on his assessment that the
addition served a functional purpose. See, Tr. 10/17/06, pg. 587.
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BZA APPEAL NO. 17519
PAGE NO. 5

14.  Appellant filed this appeal on May 8, 2006. The Notice of Appeal claimed that
the Zoning Administrator erred in permitting greater lot occupancy than what is permitted
for a semi-detached dwelling, and, alternatively, for approving conversion to a row-
dwelling where such conversion requires authorization by this Board.

15.  Later, in its pre-hearing statement filed October 3, 2006, Appellant alleged that the
approved construction violated the applicable side yard requirement of § 405 and
represented the unauthorized expansion of a nonconforming structure (§ 2001.3). See,
Exhibits 3 and 18.

16.  Mr. Schmidt, the adjacent neighbor to whose property the proposed addition would
attach, testified that extension of the owner’s structure to the side lot line would make
maintenance of the siding on his house impossible on the north face; would restrict
airflow necessary for the evaporation of condensation; would make access to utility lines,
such as telephone and cable, difficult; and would interfere with television reception. See, |
Tr. 10/17/06, pgs. 535 - 537.

CONCLUSIONS OF LAW

Motion to Dismiss

At the hearing, the Owner’s attorney moved to dismiss the errors first alleged on
October 3, 2006, claiming that this date was more than 60 days after the Appellant knew or
should have known of the decision complained of, and therefore these issues were untimely
raised.

The District of Columbia Court of Appeals has repeatedly held that, if a BZA
“appeal was not timely filed, the Board was without power to consider it.” Goto v. District .
of Columbia Bd. of Zoning Adjustment, 423 A.2d 917, 923 (D.C. 1980) (emphasis added);
accord, Waste Management of Maryland, Inc. v. District of Columbia Board of Zoning
Adjustment, 775 A.2d 1117, 1122 (D.C. 2001); Mendelson v. District of Columbia Bd. of
Zoning Adjustment, 645 A.2d 1090, 1093 (D.C. 1994). The Board’s Rules of Practice and
Procedure provide that an “appeal shall be filed within sixty (60) days from the date the
person appealing the administrative decision had notice or knowledge of the decision
complained of, or reasonably should have had notice or knowledge of the decision
complained of, whichever is earlier.” 11 DCMR § 3112.2 (a). The owner does not dispute
that this appeal was timely filed, but claims the Board nevertheless lacks the jurisdiction to
hear errors alleged after that 60-day period expires. The Board disagrees.
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BZA APPEAL NO. 17519
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The Owner equates the time by which an appeal must be filed with the time by
which amendments to an appeal may be made. While the Board’s rules expressly address
the former, they are silent as to the latter.

The Board has previously ruled that additional legal grounds for an appeal raised
after the initial filing of a timely appeal are permissible amendments not subject to the
60-day time requirement. See Appeal of Louise and Larry Smith and Mary Ann Snow
and James Marsh, BZA Appeal No. 17085 (February 28, 2005). In that appeal the Board
denied a motion to dismiss a legal claim raised after the initial filing of the appeal where
Intervenor had ample notice of the claim.

The Appellant’s initial submission noted in sufficient detail the administrative
decision that was the subject of the appeal. Accordingly, as in Snow, supra, there was no
surprise or prejudice to the Intervenor from allowing an additional legal theory to be
espoused after the filing of the appeal.

Finally, the Appellant specifically put Appellee and Intervenor on notice that it
anticipated supplementing the appeal when relevant documentation became available,
expressly noting its difficulty in obtaining the complete record regarding the issuance of the
permit. See Statement in Support of Appeal, Exhibit 3, pg. 2. An appellant is not required
to espouse every possible legal theory when it files an appeal within the 60-day time period,
particularly when all relevant documentation is not available. '

THE MERITS OF THE APPEAL

The Positions of the Appellant, Appellee and Intervenor

The Appellant maintained that the Building Permit was issued in violation of the
zoning regulations because it authorized improvements which: (1) exceeded the permissible
lot occupancy for semi-detached dwellings under §403, (2) improperly decreased a
nonconforming side yard under § 405, (3) unlawfully expanded the prior nonconforming
structure under § 2001.3, and (4) circumvented the special exception and variance
procedures of this Board. The Appellant cited in support of its position 11 DCMR §§ 403,
405, and §2001.3. The Appellant also disputed the Owner’s legal entitlement to convert the
semi-detached dwelling into a row house and further challenged the adequacy of the
particular improvements to accomplish that intended result.

The Owner and DCRA contended that row dwellings are a matter of right in an R-3

zone and that the Building Permit lawfully authorized such a conversion. They asserted that
because the proposed addition would extend to the side lot line, the existing nonconforming
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side yard would be removed and result in the reclassification of the dwelling from a semi-
detached dwelling to a row dwelling. The Zoning Administrator further testified that his
conclusion that a permissible reclassification occurred was also premised on his assessment
that the addition served some structural purpose.

The Appeal is Granted

The Board finds that the Building Permit was issued in error. The alterations and
additions authorized by the Building Permit are not allowed as a matter of right and did not
cure the deficiencies found by the Board in Appeal No. 17310 and Application No. 17327.

The structure at issue is presently a one-family semi-detached dwelling because it
has a side yard on one side and a lot line wall on the other. 11 DCMR § 199.1. As a
result of improvements made in 2004, the structure’s lot occupancy exceeds the 40%
maximum permitted for that use. To remedy this noncompliance, the applicant attempted
to convert the structure to a row dwelling for which a lot occupancy of up to 60% is
permitted.  The Zoning Regulations define “dwelling, row” as “a one-family dwelling
having no side yards.” 11 DCMR § 199.1. The question, therefore, is whether the
Property Owner has succeeded in lawfully eliminating the one side yard.

While the Appellant advanced several theories in support of the Appeal, the Board
determined the case on the basis of 11 DCMR § 405.8. Section 405.8 provides: “In the
case of a building existing on or before May 12, 1958 with a side yard less than eight feet (8
ft.) wide, an extension or addition may be made to the building; provided, that the width of
the existing side yard shall not be decreased; and provided further, that the width of the
existing side yard shall be a minimum of five feet (5 ft.).” (Emphasis added.)

In the instant case, the original structure was built before 1958 and an addition was
proposed that would decrease the width of the nonconforming side yard (2.5 feet) to less
than five feet — to zero feet.

DCRA and Owner argued that the proposed decrease in the side yard to zero would
eliminate the nonconforming side yard, and therefore, the provision would no longer apply.
They also argued that their interpretation would be in accordance with the general policy to
encourage the elimination of nonconformities. The Board appreciates the logic of that view
on its face, but finds that the alternative interpretation, that a decrease to zero is still a
decrease within the meaning of the regulation, is more in accordance with the language of
the regulation, as well as the Zoning Commission’s intent as gleaned from its legislative
history.
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In enacting § 405.8 in 1976, the Zoning Commission amended the zoning regulations to
remove from review by the Board a category of side yard cases that the Zoning
Commission determined would generally not result in adverse impacts and would
therefore not require the Board’s review. See Memorandum from Ben W. Gilbert,
Director, Municipal Planning Office to D.C. Zoning Commission, Subject: Zoning
Commission Case No. 76-10, dated July 6, 1976, recommending approval of the
proposed amendments on grounds that the proposed amendments would expedite the
BZA process without adverse impacts; that they would remove from BZA review “cases
which are relatively routine, uncontroversial and in about all cases, are approved by the
Board.” Memorandum at 2.

The Memorandum further states with respect to the proposed side yard
amendment:

The proposed amendment would allow an extension or an addition to be
made to the pre-1958 buildings in residential districts provided two
conditions are satisfied as follows:

1. The width of the existing_yard is not decreased.

2. The width of the existing side yard is at least five feet.
Id at 3.

The subject property fails to meet both of these conditions. The existing width of
the side yard is 2.5 feet and the addition would decrease its width to zero.

The Board notes that the evidence in this case shows that a decrease in the side yard
to zero would have adverse impacts on the neighboring property to which the proposed
addition would attach. (See Finding of Fact 15.) That evidence supports the conclusion that
this scenario was not contemplated in the category of cases which the Board “routinely
granted...after determining that there would be no adverse impact.” Id. at 6.

Accordingly, the Board concludes that the Zoning Administrator erred in issuing the
revised permit because it authorized construction in violation of the lot occupancy limitation
for a semi-detached dwelling under §403 and in violation of the prohibition against
decreasing a nonconforming side yard set forth in § 405.8.

For reasons discussed above, the Board grants the appeal. It is hereby ORDERED that:

a. The motion to dismiss portions of the appeal as untimely is DENIED.
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VOTE: 4-0-1 (Geoffrey H. Griffis, Ruthanne G. Miller, John A. Mann II and
Michael G. Turnbull to deny the motion to dismiss; Curtis L. Etherly,
Jr. not present and not voting)

Vote taken on November 14, 2006.
b. The motion to grant the appeal that the permit was issued in error is GRANTED.
Vote taken on November 14, 2006.

VOTE: 3-1-1 (Ruthanne G. Miller, John A. Mann II and Michael G. Turnbull to grant
the appeal; Geoffrey H. Griffis opposed; Curtis L. Etherly, Jr., not
present and not voting)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board approved the issuance of this Order.

FINAL DATE OF ORDER: 00T 25 2007

PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL BECOME FINAL UPON
ITS FILING IN THE RECORD AND SERVICE UPON THE PARTIES. UNDER 11
DCMR § 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER IT
BECOMES FINAL.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 17676 of Innovative Recyclers Inc., pursuant to 11 DCMR § 3103.2,
for a variance from building height requirements under subsection 840.1, and pursuant to
11 DCMR § 3104.1, a special exception to establish a solid waste handling facility under
subsection 802.4, in the LO/C-M-1 District at premises 2225 Lawrence Avenue, N.E.
(Square 4106, Lot 820).

Note: The Board amended the application to eliminate relief from subsection 806.4 of

the Zoning Regulations.
HEARING DATE: October 23, 2007
DECISION DATE: October 23, 2007 (Bench Decision)

SUMMARY ORDER

SELF-CERTIFIED
The zoning relief requested in this case was self-certified, pursuant to 11 DCMR §
3113.2.

The Board provided proper and timely notice of the public hearing on this application by
publication in the D.C. Register, and by mail to Advisory Neighborhood Commission
(ANC) 5B and to owners of property within 200 feet of the site. The site of this
application is located within the jurisdiction of ANC 5B, which is automatically a party
to this application. ANC 5B submitted a report in support of the application. The Office
of Planning (OP) also submitted a report in support of the application.

As directed by 11 DCMR § 3119.2, the Board has required the Applicant to satisfy the
burden of proving the elements that are necessary to establish the case pursuant to §
3104.1, for a special exception under section 802. No parties appeared at the public
hearing in opposition to this application. Accordingly a decision by the Board to grant
this application would not be adverse to any party.

Based upon the record before the Board and having given great weight to the OP and
ANC reports the Board concludes that the Applicant has met the burden of proof,
pursuant to 11 DCMR §§ 3104.1 and 802, that the requested relief can be granted being
in harmony with the general purpose and intent of the Zoning Regulations and Map. The
Board further concludes that granting the requested relief will not tend to affect adversely
the use of neighboring property in accordance with the Zoning Regulations and Map.
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Based upon the record before the Board and having given great weight to the ANC and
the Office of Planning reports filed in this case, the Board concludes that the applicant
has met the burden of proving under 11 DCMR §§ 3103.2 (and § 840) that there exists an
exceptional or extraordinary situation or condition related to the property that creates a
practical difficulty for the owner in complying with the Zoning Regulations, and that the
relief can be granted without substantial detriment to the public good and without
substantially impairing the intent, purpose, and integrity of the zone plan as embodied in
the Zoning Regulations and Map.

Pursuant to 11 DCMR § 3101.6, the Board has determined to waive the requirement of
11 DCMR § 3125.3, that the order of the Board be accompanied by findings of fact and
conclusions of law. It is therefore ORDERED that this application be GRANTED.

VOTE: 4-0-1 (Ruthanne G. Miller, Curtis L. Etherly, Jr., Marc D. Loud and
Shane L. Dettman to approve; no other Board member participating)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
Each concurring member approved the issuance of this order.

FINAL DATE OF ORDER: OCT 26 2007

UNDER 11 DCMR 3125.9, "NO DECISION OR ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT
TO THE SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE FOR THE
BOARD OF ZONING ADJUSTMENT."

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN
SUCH TWO-YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE
PROPOSED STRUCTURE WITH THE DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS FOR THE PURPOSES OF SECURING A BUILDING
PERMIT.

PURSUANT TO 11 DCMR § 3125 APPROVAL OF AN APPLICATION SHALL
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION
FOR THE CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION
THERETO) OR THE RENOVATION OR ALTERATION OF AN EXISTING
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BUILDING OR STRUCTURE, UNLESS THE BOARD ORDERS OTHERWISE. AN
APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE
BOARD.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS
AMENDED, D.C. OFFICIAL CODE §§ 2-1401.01 ET SEQ. (ACT), THE DISTRICT
OF COLUMBIA DOES NOT DISCRIMINATE ON THE BASIS OF ACTUAL OR
PERCEIVED: RACE, COLOR, RELIGION, NATIONAL ORIGIN, SEX, AGE,
MARITAL STATUS, PERSONAL APPEARANCE, SEXUAL ORIENTATION,
GENDER IDENTITY OR EXPRESSION, FAMILIAL STATUS, FAMILY
RESPONSIBILITIES, MATRICULATION, POLITICAL AFFILIATION, GENETIC
INFORMATION, DISABILITY, SOURCE OF INCOME, OR PLACE OF RESIDENCE
OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX DISCRIMINATION
WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT BASED ON
ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE ACT.
DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.
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